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QUESTIONS PRESENTED. 

1. The question presented in this case is whether the 
plaintiff, bora on January 27, 1906, as a daughter of an 
enrolled member of the Osage tribe, is to be denied her 
tribal benefits such as a share in Osage lands and gas and 
oil royalties by reason of the fact that through omission or 
neglect the then Secretary of the Interior and his agents 
and subordinates failed to include her name on the tribal 
roll although an Act of Congress specified that there should 
be enrolled all those Osages in being as of January 1,1906, 
as well as those bom to an Osage between January 1,1906, 
and July 1,1907. 

2. The further question resides whether the trial Court 
committed error in holding that the stated action was a 
suit against the United States, which had not consented 
to be sued, because in order to meet the demands of the 
plaintiff for tribal benefits an appropriation on the part of 
Congress would be necessary; whereas in fact the record 
discloses that no such appropriation would be necessary 
since funds for the purpose of meeting any judgment 
either are at hand or will be forthcoming by way of oil and 
gas royalties. 
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No. 10,758. 


United States of America ex eel. Irene Kohray, 
now Cornell, Appellant, 


Oscar L. Chapman, Secretary of the Deartment of the 
Interior of .the United States, Appellee, 


Appeal from the United States District Court for the 
District of Colombia. 


JURISDICTION. 

Jurisdiction is conferred by Title 28, Section 1291, of the 
United States Code. 


STATEMENT OF FACTS. 

Irene Kohpay, now Cornell, was bora on January 27, 
1906. This date is not only important, bat is the deter¬ 
mining factor in the disposition of this case. The fact of 
her birth at that time was not questioned by the appellee 
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and was held by the trial Court to be “undisputed” (App. 
4, 11, 18, 21). 

Irene Kohpay was the illegitimate daughter of Harry 
Kohpay, an enrolled Osage Indian who was bom in 1871 
and died in 1946. Her mother was the sister of Harry 
Kohpay’s formal wife (App. 4,11, 21, 24). She was given 
the name of Kohpay at birth and lived with and was 
brought up by her father, Harry Kohpay, and his wife. 
She continued to reside with her father and his wife until 
her marriage in 1922 (App. 4, 5). Harry Kohpay sent her 
to the 'Chilocco U. S. Government Indian School where she 
was enrolled as Irene Kohpay. A probate court in Okla¬ 
homa found that Irene Kohpay was the daughter of the 
aforesaid Harry Kohpay (App. 5,11). 

On June 28, 1906, Congress passed a law entitled, “An 
Act for the Division of the Lands and Funds of the Osage 
Indians in Oklahoma Territory, and for other purposes,” 
an act which provides among other things that the Secre¬ 
tary of Interior make up an enrollment of the Osage tribe 
of Indians consisting of all Osages in existence as of Janu¬ 
ary 1, 1906, together with all children bom to a member 
or members of the tribe between January 1,1906, and July 
1, 1907. 

The same Act under Section 12 provides: 

“That all things necessary to carry into effect the 
provisions of this Act not otherwise herein specifically 
provided for shall be done under the authority and 
direction of the Secretary of the Interior.” 

Through oversight, omission, or neglect Irene Kohpay’s 
name was not included in such enrollment, and she never 
has received anything whatsoever, either in lands, rentals, 
or a proportion of the gas and oil royalties which have 
flowed lavishly to the other members of the tribe since 1906. 

The property and funds of which she has been deprived, 
together with interest, now aggregate a sum in excess of 
$400,000. 
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The Trial Court gave summary judgment to the appellee 
on the grounds that this was a suit as against the United 
States which had not consented to be sued (App. 18, 22, 25). 
Its finding that this is a suit against the United States was 
predicated on the statement that in order to afford the re¬ 
lief sought under the bill of complaint, the Congress must 
enact an appropriation bill for that purpose. The Trial 
Court ignored the fact that Osage funds on deposit in the 
Treasury of the United States and under the control of 
the Secretary of the Interior at the time of entry of judg¬ 
ment aggregated $900,000.00, which funds were to be dis¬ 
tributed on June 15, 1950—also, that there would be avail¬ 
able for distribution to the Osages by the Secretary of the 
Interior the sum of approximately $3,600,000 during the 
year 1950 (App. 18). In a motion for rehearing attention 
• of the court further was called to the fact that at or about 
the time of entry of judgment the War Department paid 
over to the Indian agent for the Osages for distribution 
the sum of $435,000 as a compromise settlement for dam¬ 
ages caused Osage lands by the erection of a dam and reser¬ 
voir in furtherance of flood control (App. 20). 

With respect to the court’s assumption that an appro¬ 
priation on the part of Congress would be necessary to 
meet any judgment entered in this cause, the perusal of 
the statutes at large will indicate that no appropriation of 
moneys for the benefit of the Osages has been passed by 
Congress in the 44 years that the Allotment Act has been 
in operation. The tremendous sums paid out to the indi¬ 
vidual Osages have been expended as funds accumulated 
largely from oil and gas royalties. Under the Act of June 
28,1906, and sundry acts amendatory thereof, the mineral 
rights and the profits therefrom belong to the Osages as a 
tribe, and shall remain the property of the tribe under the 
control of the Secretary of the Ulterior until 1983, and 
that the rate of present production probably will aggregate 
enormous sums. 
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STATUTE INVOLVED. 

The Act of June 28, 1906 (34 Stat. L. 539) is entitled, 
“An Act for the Division of the Lands and Funds of the 
Osage Indians in Oklahoma Territory, and for other pur¬ 
poses.’ 9 Pertinent provisions thereof are: 

Section 1. 

“Thai the roll of the Osage tribe of Indians, as 
shovra by the records of the United States in the office 
of the United States Indian Agent at the Osage Agen¬ 
cy, Oklahoma Territory, as it existed on the first day 
of January, nineteen hundred and six, and all children 
bora between January first, nineteen hundred and six, 
and July first, nineteen hundred and seven, to persons 
whose names are on said roll on January first, nine¬ 
teen hundred and six, and all children whose names are 
not now on said roll, but who were bom to members of' 
the tribe whose names were on the said roll on January 
first, nineteen hundred and six, including the children 
of members of the tribe who have, or have had, white 
husbands, is hereby declared to be the roll of said tribe 
and to constitute the legal membership thereof • • •” 

Section 12. 

“That all things necessary to carry into effect the 
provisions of this Act not otherwise herein specifically 
provided for shall be done under the authority and 
direction of the Secretary of the Interior.” 

SUMMARY OF ARGUMENT. 

L Appellant Kohpay should not be required to suffer de¬ 
privation of valuable properly rights by reason of the omis¬ 
sion or neglect of the Secretary of Interior and his pred¬ 
ecessors in office. 

2. The rights of Irene Kohpay are fixed by her birth on 
January 27,1906 and it is the plain duly of the Secretary 
of the Ulterior to see to it that she obtains her rightful par¬ 
ticipation in tribal benefits such as lands and oil and gas 
royalties. * 
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3. The assumption of the Trial Court that this is a suit 
against the United States as an appropriation of necessary 
moneys to meet the judgment would be required of Con¬ 
gress is unsound both in law and in fact as, first, no appro¬ 
priation is necessary and, secondly, tribal funds either at 
hand or forthcoming are adequate to meet any judgment in 
appellant’s favor. 

4. If the rights of the appellant are fixed by her birth on 
January 27,1906, the Trial Court should not have concerned 
itself with the ability of the Secretary of the Interior to 
meet any judgment in favor of the appellant 

ARGUMENT. 

The fact of Irene Eohpay’s birth on January 27, 1906, 
as the daughter of Harry Kohpay, an enrolled member of 
the Osage tribe, fixed as a matter of law her right to enroll¬ 
ment and the benefits arising therefrom. The Secretary 
of the Interior has the plain ministerial duty of recognizing 
the fact of such enrollment in paying over to the appellant 
her distributive share. 

Historical Background. 

The Act of Congress of June 28, 1906, 34 Stat. L. 539, 
commonly called the Osage Allotment Act, is entitled: 

“An Act for the division of the lands and funds of 
the Osage Indians in Oklahoma Territory, and for 
other purposes.” (Italics supplied.) 

Since that Act provided for the division of the lands and 
funds of the Osage Indians, we deem it proper to set forth 
an historical background showing acquisition by the Osage 
Indians of their lands and funds for which the Congress 
provided for the division of same among the Osage In¬ 
dians. 

On December 31,1838, the United States, by Martin Van 
Buren, President, conveyed by patent 14,325,125 acres of 
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land to the Cherokee Nation, which patent was recorded in 
Book 470, p. 34, U. S. Land Records, Washington, D. C. 

By Article 16 of the treaty between the United States and 
the Cherokee Nation concluded July 19, 1866, 14 Stat. L. 
799, the Cherokee Nation agreed that the United States 
might settle friendly Indians on any part of the Cherokee 
Country west of the 96 meridian. 

On June 5,1872, the Congress passed an Act, 17 Stat. L. 
228, and confirmed to the Osage Indians a reservation in 
the Indian Territory, being a tract of land bound on the 
east by the 96 meridian, on the south and west by the north 
line of the Creek Country and the main channel of the 
Arkansas River, and on the north by the south line of Kan¬ 
sas, containing 1,570,196 acres as a reservation for the 
Osage Indians. This was carved out of the 14,325,125 acres 
of land conveyed by the United States to the Cherokee 
Indians. 

By the Canville Treaty of September 29,1865, Kappler’s 
Laws and Treaties, Volume 2, (Treaties), P. 673, the Osages 
sold to the United States a tract of their Kansas lands 55 
miles long north and south, and 30 miles wide, east and 
west, for which the United States paid $300,000.00, which 
sum was placed to the credit of said Osage Indians in the 
Treasury of the United States and interest thereafter at 
the rate of 5 per cent per annum was paid to said Osage 
Indians. 

By that treaty the Osages also ceded to the United States 
a tract of land 20 miles wide from north to south, off the 
north side of the remainder of their reservation in Kansas 
extending the entire length from east to west, to be sur¬ 
veyed and sold for their benefit at a price not less than $1.25 
per acre, the proceeds of such sales to be placed in the 
Treasury of the United States to the credit of the Osage 
Indians, and interest required to be paid thereon at the rate 
of 5 per cent per annum. 

After the sale of the Osage lands in Kansas and the 
purchase by the Osages from the Cherokees of their res- 
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ervation in Indian Territory, there remained approximate¬ 
ly $9,000,000.00 in the Treasury of the United States to 
the credit of the Osage Indians, drawing interest at the 
rate of 5 per cent per annum. 

On June 14, 1883, in consideration of $1,099,137.41, the 
Cherokee Nation conveyed, with approval, to the United 
States in trust for the Osage Indians the Osage Indian 
Reservation in the Indian Territory, the deed being re¬ 
corded in Book 6, p. 482, Indian Deed Records, Department 
of the Interior, Washington, D. C. Thus, the Osage In¬ 
dians became the owners of 1,570,196 acres of lands, paid 
for with their own money, and owned some $9,000,000.00 
placed to their credit in the United States Treasury on June 
28,1906, on which they were being paid interest at the rate 
of 5 per cent per annum. 

We Respectfully Submit. 

Preparatory to the division of the lands and funds be¬ 
longing to the Osage Indians, pursuant to the Act of Con¬ 
gress of June 28,1906, the Commissioner of Indian Affairs 
propounded two questions to the Secretary of the Interior 
for decision. The Secretary of the Interior in turn sub¬ 
mitted the questions to the Attorney General for an opin¬ 
ion. On August 10, 1906, Mr. Frank Campbell, Assistant 
Attorney General, rendered an opinion thereon which was 
approved by the Acting Secretary of the Interior, Thomas 
Ryan, August 10,1906, which opinion, in full, is as follows, 
to-wit: 

“W.C.P. 

“7447—1906. 

Ind. Div. 

August 10, 1906. 

“The Secretary of the Interior. 

“Sir: The Commissioner of Indian Affairs, having 
submitted for your decision, and such directions as you 
might be pleased <to give, certain questions which he 
says will undoubtedly confront the allotting Commis¬ 
sion under the Act approved June 28, 1906, (Public 
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No. 321), entitled ‘An Act for the division of the lands 
and funds of the Osage Indians in Oklahoma Territory, 
and for other purposes,’ the matter has been sub¬ 
mitted for my opinion. 

“This act provides in part as follows: 

‘That the roll of the Osage tribe of Indians, as 
shown by the records of the United States in the 
office of the United States Indian Agent at the Osage 
Agency, Oklahoma Territory, as it existed on the 
first day of January, nineteen hundred and six, and 
all children bora between January first, nineteen 
hundred and six, and July first, nineteen hundred 
and seven, to persons whose names are on said roll 
on January first, nineteen hundred and six, and all 
children whose names are not now (June 28, 1906) 
on said roll, but who were bora to members of the 
tribe whose names were on the said roll on January 
first, nineteen hundred and six, including the chil¬ 
dren of members of the tribe who have, or have had, 
white husbands, is hereby declared to be the roll of 
said tribe and to constitute the legal membership 
thereof. • • *’ 

“It then, after providing that names placed on the 
roll by fraud may be eliminated therefrom and pre¬ 
scribing the method of procedure, declares, ‘and the 
said roll as above provided, after the revision and ap¬ 
proval of the Secretary of the Ulterior, as herein pro¬ 
vided, shall constitute the approved roll of said tribe.’ 

“The questions submitted, as formulated by the In¬ 
dian Office, are as follows: 

‘Are the persons whose names are on the roll of 
January 1, 1906, but who died previous to that time, 
or who may die before making the final selection, en¬ 
titled to allotments, and to a pro rata share of the 
tribal funds? 

‘Are the children who are bora between January 1, 
1906, and July 1,1907, but who die before a selection 
is made for them, entitled to share in the division of 
the tribal lands and funds?’ 

“January 1,1906, is the important date in this legis¬ 
lation. It is clearly intended that all members of the 
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tribe in being on that day shall share in the distribution 
of the tribal property. The lands and funds of the 
tribe were communal property, in which no individual 
held a separate interest, or one that would descend at 
his death to his heirs. By death the interest of the 
individual in the tribal property terminated. Only 
those living January 1, 1906, had any interest therein 
that day. None could claim any interest by inheri¬ 
tance, but held alone by virtue of his personal right of 
membership in the tribe. The membership of the tribe 
as it was constituted January 1,1906, must be treated 
as the thing had in view by the law. An individual 
who died before that date was not then a member of 
the tribe, and for the purposes of division of the tribal 
property under this act it must be considered that his 
name was erased from the tribal roll at the time of his 
death. (Italics supplied) 

“Under this law the right of each member to his 
share of the tribal property became fixed as of January 
1, 1906, and thenceforward he held such interest in his 
individual capacity and not as a member of the conn- 
munity. His death thereafter did not destroy this in¬ 
terest, but it descended to his heirs. That this effect 
was intended is clearly evidenced by other provisions 
of the law. By section four all funds of the tribe are 
to be held in trust by the United States for the period 
of twenty-five years from January 1,1907, to be segre¬ 
gated as soon after said January 1, 1907, as may be 
practicable ‘and placed »to the credit of the individual 
members of the said Osage tribe on a basis of a pro 
rata division among the members of said tribe, as 
shown by the authorized roll of membership as herein 
provided for , or to their heirs as hereinafter provided.* 
By section five it is provided that at the expiration of 
twenty-five years from January 1,1907, the lands, min¬ 
eral interests, and money thus held in trust ‘shall be¬ 
come the absolute property of the individual members 
of the Osage tribe , according to the roll herein pro¬ 
vided for or their heirs as herein provided.* Section 
six prescribes a rule of inheritance as follows: (Italics 
supplied) 

‘That the lands, moneys, and mineral interests, 

herein provided for, of any deceased member of the 





Osage tribe shall descend to his or her legal heirs, 
according to the laws of the Territory of Oklahoma, 
or of the State in which said reservation may be 
hereinafter incorporated, except where the decedent 
leaves no issne, nor hnsband nor wife, in which case 
said lands, moneys, and mineral interests mnst go 
to the mother and father equally. ’ 

“Allotments should be made to or for all members of 
said tribe living January 1, 1906, the portion of any 
who may die after that date going to their heirs. 

“If no provision had been made for the children 
bora to members after January 1, 1906, they would 
have been excluded from participation in the division 
of the tribal property. But such children bom prior 
to July 1, 1907, are to be recognized as members of 
the tribe for the purposes of this division. The mere 
fact of birth between the dates mentioned fixes their 
status. Immediately upon birth such a child becomes 
invested with am interest m the tribal property. This 
interest, like that of other members, after January 1, 
1906, is held in his individual capacity. Death before 
identification of the particular tracts of land compris¬ 
ing that interest does not destroy the interest, but 
only casts it upon his heirs. (Italics supplied) 

“My conclusions upon the questions submitted may 
be summarized as follows: 

“Persons who died prior to January 1,1906, are not 
entitled to allotments. Members of the tribe living 
January 1, 1906, become, as of that date, entitled to 
allotments, and their death subsequently thereto does 
not destroy that right which then vests in their heirs. 
Children bom to members of the tribe between January 
1, 1906, and July 1, 1907, become, by virtue of such 
birth, entitled to allotments , and death prior to actual 
selection does not destroy the right, but casts it upon 
the heirs. (Italics supplied) 

“The papers submitted are herewith returned. 

“Very respectfully, 

“(Signed) Frank "Campbell, 

“Assistant Attorney General 

“Approved August 10, 1906, 

“ (Signed) Thos. Ryan, Acting Secretary.” 


Said Act of June 28, 1906, was construed by the United 
States Supreme Court in Levindale Lead & Zinc Mining 
Company v. Coleman, 241U. S. 432,60 L. Ed. 1080, in which 
that court, inter alia, said: 

‘* That act provided that the roll of the Osage Tribe 
as it existed on January 1, 1906, with the additions 
specified, should he the roll of the tribe and constitute 
its ‘legal membership * Children bora between Jan¬ 
uary 1,1906, and July 1,1907, to persons whose names 
were on the roll on the first-mentioned date, ‘including 
the children of members of the tribe who have, or have 
had, white husbands,* were to he recognized as mem¬ 
bers for the purpose of the division. (Sec. 1).” (Ital¬ 
ics supplied.) 

Our Mr. White briefed and argued the Coleman case, 
supra. That opinion shows Joseph Coleman was bora 
February 27, 1906, and died on the same day; that the 
mother, Mary Chesewalla Coleman, died on the next day, 
February 28, 1906. During the argument, Mr. Justice 
VanDevanter raised the question whether the heirs of 
either the mother or the child were entitled to participate 
in the division of the lands and funds, the deaths having 
occurred before the Act of June 28, 1906, was passed. 
After the argument, we procured a certified copy of the 
Attorney General’s opinion of August 10, 1906, labeled it 
Appendix to our brief, had some printed, and filed with 
the Clerk of the Supreme Court. And, of the Attorney 
General’s opinion, supra, the Supreme Court in the Cole¬ 
man case said: . 

“• * * It was early ruled administratively that 
under Sec. 6 the right of the member’s share, though 
unalloted in his lifetime, passed to his legal heirs as 
there defined, and this we assume to be the meaning 
of the statute. * * •” 

Back Payment Claims. 

At the time of the passage of the Act of June 28, 1906, 
there were living some 47 Osage children bom of Osage 
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women and white men, who had up to the date of that Act, 
been denied their pro rata share of payments. They filed 
applications for back payments, running back to the dates 
of their respective births, amounting to $55,885.51. The 
Secretary of the Interior, upon an opinion of an Assistant 
Attorney General, held that each of the claimants was en¬ 
titled to payment running back to the effective date of the 
Act amounting to $13,506; that they became entitled to 
payment by virtue of the provisions of that Act of Con¬ 
gress. Held in substance, the Act of Congress enrolled 
such children and they were entitled to back payments only 
to the effective date of the Act. 

That opinion was submitted to the Accounting Depart¬ 
ment for clearance. The Auditor wrote an opinion hold¬ 
ing, in substance, that the claimants were Indians by reas¬ 
on of the blood in their veins and not by reason of any 
Act of Congress and held the claimants entitled to pay¬ 
ments running back to the respective dates of birth. We 
quote from the Auditor’s opinion the following excerpts: 

“Section 2 provides for the division of lands among 
the members as shown by the roll of membership made 
up as herein provided. (Italics supplied) 

“Section 4 provides: 

‘That all funds belonging to the Osage tribe, * * • 
shall be held in trust by the United States for the pe¬ 
riod of twenty-five years from and after the 1st day of 
January, 1907, except as herein provided: First, That 
all the funds of the Osage tribe of Indians, • • • shall 
be segregated as soon after January first, nineteen 
hundred and seven, as is practicable and placed to the 
credit of the individual members of the said Osage 
tribe on a basis of a pro rata division among the mem¬ 
bers of said tribe, as shown by the authorized roll of 
membership as herein provided for, or to their heirs 
as hereinafter provided, said credit to draw interest 
as now authorized by law; and the interest that may 
accrue thereon shall be paid quarterly to the members 
entitled thereto , except in case of minors, in which case 
the interest shall be paid quarterly to the parents until 
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said minor arrives at the age of twenty-one years; 
* * *’ (Italics supplied) 

“In other words, if they were Osage Indicms on Jan¬ 
uary 1 , 1906, entitled to enrollment, they were Osage 
Indians under existing laws and regulations at the 
date of birth and entitled to their per capita cmnuity 
from such date, and I so decide. (Italics supplied) 

“As this decision involved an original construction 
of statutes (Acts of June 7, 1897, and June 28, 1906, 
(supra)), it is submitted for your approval, disapprov¬ 
al or modification under the provisions of the Act of 
July 31,1894.” 

In affirming the Auditor’s opinion, the Assistant Comp¬ 
troller General Mitchell stated, inter alia, to-wit: 

“An Indian who is entitled by membership in a tribe 
to share in the annuities or other communal benefits 
of the tribe does not lose such right by the failure of cm 
Indian agent or other officer to enroll him for any 
particular payment. The right is inherent in every 
bom member of the tribe from the date of birth. The 
appearance or absence of the name on the roll is only 
prima facie evidence. If the name of an Indian en¬ 
titled to enrollment and payment be omitted from the 
roll for one or more payments, either by mistake of the 
agent or in pursuance of erroneous instructions, his 
right to the payment or payments is not thereby ex¬ 
tinguished; but upon correction of the mistake, or 
countermand of the erroneous instructions, he may 
claim and have allowed the payment or payments which 
have been withheld by his nonenrollment. • • • 

(Italics supplied) 

“Many of the minor annuitants in the claims under 
consideration were bom of Indian women who were 
married to white husbands since June 7, 1897, and it 
may be presumed that they were omitted from enroll¬ 
ment and payment in pursuance of instructions from 
the administrative office, which appear to have been 
promulgated in the form of letters to agents sotme timp 
previous to April 1,1904, when said paragraph 4, sec¬ 
tion 324, forbidding their enrollment was published. 
The provisions of that paragraph having been re- 



yoked April 1, 1905, there appears to have been since 
the latter date no administrative reason — as there 
never has been any legal reason — for withholding the 
enrollment and payment of the said minor annuitants. 
(Italics supplied) 

“It is also manifest that the provision for segrega¬ 
tion as soon as practicable after January 1, 1907, can¬ 
not be accomplished prior to July 1, 1907, since it is 
provided in section 1 of the Act that the complete roll 
shall contain the names of * all children bom between 
January first, nineteen hundred cmd six, and July first, 
nineteen hv/ndred and seven, to persons whose names 
are on said roll, on January first, nineteen hundred and 
six/ ” (Italics supplied) 

This Action is Filed in the Proper Form Against all 
Necessary Parties and is Maintainable. 

A motion for summary judgment and to dismiss, in a 
case of this kind, admits the allegations of the complaint. 
United States ex rel Jump et al. v. Ickes, Secretary of In¬ 
terior of United States, 117 F. 2d 769, 73 App. D. C. 141. 

An action in the nature of mandamus under Buie 81(b), 
Buies of Civil Procedure, is the proper action. Garfield, 
Secretary of the Interior, v. United States of America ex 
rel John E. Goldsby, 211 U. S. 249, 53 L. Ed. 168. 

The principles of law involved in the case of U. S. ex rel 
Jump et al. v. Ickes, supra, are practically the same as 
govern the case at bar. The facts differ in that Bennie 
Strikeaxe, whose name was on the December 1905 payroll 
and remained there on January 1, 1906, died December 28, 
1905, three days before January 1, 1906, the effective date 
of the Act of Congress of June 28, 1906. For that reason 
it was held that the tribal rights of Bennie Strikeaxe died 
with him. Not so in the case at bar. The complaint al¬ 
leges that Harry Kohpay was bora January 1, 1871, and 
died in July, 1946. 

With reference to the Garfield case, supra , in U. S. ex rel 
Jump et al. v. Ickes, supra, Mr. Chief Justice Groner, inter 
alia, said: 
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1 ‘That case (the Garfield case) sustains the prin¬ 
ciple that, in circumstances similar to those alleged 
here, mandamus may issue wherever it is shown that 
the Secretary had acted wholly without authority of 
law, and in this case the complaint alleges, and the 
motion to dismiss admits, that Congress established 
the tribal roll as it existed on January 1, 1906, and de¬ 
clared the persons whose names appeared thereon to 
be the persons entitled to share in the distribution of 
the lands, and likewise alleges there, the Secretary 
two years later, in compiling the final roll required by 
the Act, arbitrarily removed his name therefrom, with 
the result of depriving his heirs of property he was 
entitled to receive. Considered in this view, relief 
in the nature of mandamus is proper. See Federal 
Eule of Civil Procedure 81(b), 28 USCA following 
section 723c.” 

In U. S. ex rel Jump et al. v. I ekes, supra, Mr. Chief Jus¬ 
tice Groner, further, inter alia, said: 

“To grant the relief asked would create rights as of 
January 1, 1906, and whether this be followed by a 
redistribution of land or its equivalent out of tribal 
moneys, it would be justifiable only upon a positive 
showing that the Secretary’s action in revising the roll 
was unmistakably wrong. Without allegation and 
proof that Bennie Strikeaxe was alive January 1,1906, 
we cannot go that far.” 

By Section 1 of the Act of Congress of June 28, 1906, 
supra, the Congress declared that the roll of the Osage 
tribe of Indians and the legal membership of said tribe 
he composed of persons whose names were on the roll 
January 1, 1906, “and all children bora between January 
first, nineteen hundred and six, and July first, nineteen 
hundred and seven to such enrolled persons • * • is 

hereby declared to be the roll of said tribe and to consti¬ 
tute the legal membership thereof.” Irene Kohpay was 
bora January 27,1906, during the time expressly fixed and 
thereby upon her birth became vested with all the rights, 
privileges, and immunities of every other member of said 
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tribe; that said Act of Congress made it the duty of the 
Secretary of the Interior to make selections of lands and 
to allot same to minors; and, to divide the funds among 
the members of the tribe as authorized by said Act; and 
said Secretary was commanded by section 12 of said Act 
to do “all things necessary to carry into effect the provi¬ 
sions of this Act not otherwise herein specifically provided 
for.” 

In La Motte v. United States, 254 U. S. 570, 65 L. Ed. 410, 
with reference to the Act of Congress of June 28, 1906, 
supra, in the body of the opinion, the court, inter alia, said: 

“Besides several provisions indicating that the act 
is to be executed under the supervision of the Secretary 
of the Interior, there is a concluding section declaring: 

‘Sec. 12. That all things necessary to carry into 
effect the provisions of this act not otherwise herein 
specifically provided for shall be done under the au¬ 
thority and direction of the Secretary of the In¬ 
terior.’ ” 

It is clear from the Act of June 28, 1806, supra, and as 
stated by the Supreme Court of the United States in Levvn~ 
dale Lead & Zinc Mining Co. v. Coleman, 241 U. S. 432, 
60 L. Ed. 1080, that: 

“ Children born between Janutary 1,1906, and July 1, 
1907, to persons whose names were on the roll on the 
first-mentioned date, ‘ including the children of mem¬ 
bers of the tribe who have, or have had, white hus¬ 
bands,’ were to be recognized as members for the pur¬ 
poses of the division.” (Italics supplied) 

The Congress specifically provided that children born 
to enrolled members of the tribe who were living on Janu¬ 
ary 1,1906, and whose names were on the roll of that date 
“were to be recognized as members for the purpose of the 
division of the property to be divided among the members 
pursuant to said Act of Congress of June 28, 1906. Upon 
the birth of such a child, it became vested with all rights, 
privileges, and immunities of every other member of the 
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tribe in its own individual right. For all intents and pur¬ 
poses, the Congress enrolled such a child and declared it 
to be a legal member of the tribe, especially for the purpose 
of the division of tribal property. In a grant of land by 
an Act of Congress, the Act serves as a. transfer or con¬ 
veyance of title as of the date of the Act. No other or 
subsequent deed of conveyance is necessary. It is only 
necessary that the grant be identified by proper survey. 
Barney et al. v. Winona and St. Peter R. R. Co., 117 U. S. 
228, 29 L. Ed. 858, and many other cases involving land 
grants to railroads. So in the case at bar. By congres¬ 
sional fiat all children born between January 1, 1906, and 
July 1, 1907, to persons specified by said Act were granted 
membership in the Osage tribe of Indians for the purpose 
of the division of the tribal property. Identification of 
such children was all that was necessary. And, the Con¬ 
gress made it the duty of the Secretary of the Interior and 
his subordinates to identify such children and to make 
their allotment selections for them, especially babes in 
arms. 

In Chase v. United States, 261 Fed. 833, it is stated: 

“A statute which ‘authorizes* a public officer to do 
a certain thing imposes upon him a positive and ab¬ 
solute duty to do such an act, which may be enforced 
by those for whose benefit it is to be done, in the ab¬ 
sence of words giving him a discretion.” 

And, in the case of Butterworth, Commissioner, v. Hoe, 
112 U. S. 50, 5 S. Ct. 25, it is said: 

“It is a maxim of law, admitting few, if any excep¬ 
tions, that every duty laid upon a public officer for the 
benefit of a private person is enforceable by judicial 
proceeding.* * 

In Ickes v. Pattison, 80 F. 2d 708, 65 App. D. C. 116, the 
father and mother of Timmy Hamilton, deceased, claimed 
to have inherited from their son. It was held that the said 
son died in November 1905. That being true, his member- 
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ship in the tribe and his interest in the tribal property died 
with him. He left no tribal property that could be in¬ 
herited. The fact of death prior to January 1, 1906, was 
determinative of that case. All else in that opinion was 
the merest dictum. In addition the opinion in the Ickes- 
Fattison case was in effect overruled by Jump v. Ickes, 117 
Fed. (2d) 769. 

The case of Jump et al. v. Ellis, 22 Fed. Supp. 380, was 
a suit against Ellis, Superintendent of Osage Indian 
Agency, to correct the Osage rolL It was held that the 
Secretary of the Interior was a necessary party. On ap¬ 
peal to the Circuit Court of Appeals, Tenth Circuit, the 
opinion of the trial court was affirmed for the specific 
reason that the Secretary of the Interior was a necessary 
party, the Osage Indian agent being his subordinate only, 
100 F. 2d 130. In the case at bar the Secretary of the 
Interior is defendant, hence these cases cited by the defend¬ 
ant are not in point and have no application here. 

In Jump v. Ickes, supra, the defendant Ickes, Secretary 
of the Interior, in briefing the motion to dismiss, as shown 
by transcript of the record for appeal, page 33 of the 
printed transcript, inter alia, said: 

“It will not be disputed that it was the purpose and 
effect of the Osage Allotment Act to provide for the 
division and distribution of Osage tribal property, in¬ 
cluding both tribal lands and tribal funds, among the 
several members of the tribe. Nor will it be disputed 
that ‘prior to the original Act of 1906, the title to the 
lands and to the funds of the Osages was in the tribe. ’ 
See Taylor v. Tayrien, 51 F. 2d 884, C.C.A. 10th. 
Thus, in the interpretation of the act it is important 
to consider the nature of tribal property and the nature 
of the interests of the individual Indian in such prop¬ 
erty. 

“It is settled law that Indian tribal property is a 
community shared at any given time by the living per¬ 
sons then members of the tribe. No right or incident 
of tribal membership is heritable or alienable. Tribal 
membership of each individual and the attendant 
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rights to share in the tribal community arises by virtue 
of birth into the tribe and terminate upon death or 
other circumstance removing the individual from the 
tribe. 

“In Wilbur v. United States ex rel Kadrie, 281 U. S. 
20*, 74 L. Ed. 809, the Supreme Court recognizes: 

‘* * * the general rule that, in the absence of pro¬ 
vision to the contrary, the right of individual Indians 
to share in tribal property, whether lands or funds, 
depends upon tribal membership, is terminated when 
the membership is ended, and is neither alienable nor 
descendable. ’ 

Accord: LaRoque y. United States, 239 U. S. 62, 60 
L. Ed. 147; Sizemore v. Brady, 235 U. S. 441, 59 L. Ed. 
308; Gritts v. Fisher, 224 U. S. 640, 56 L. Ed. 928. ,, 

So, in the case at bar, Irene Kohpay now Cornell, by 
force of the Act of June 28, 1906, became a member of the 
Osage tribe of Indians, in Oklahoma, by reason of her 
birth, during the period of time designated by the Congress, 
to an Osage Indian who was living and whose name was 
on the roll of the Osage Indians on January 1, 1906. It 
was her membership in the tribe by reason of her birth 
to a living enrolled member during the prescribed period, 
between January 1, 1906, and July 1, 1907, that vested in 
her all rights, privileges and immunities of every other 
member of the tribe. And the Supreme Court of the 
United States ruled, in Levindale L. <£ Z. Min. Co. v. Cole¬ 
man, 241 U. S. 432, supra, that all such “were to be recog¬ 
nized as members for the purpose of the division” of their 
property under the provisions of said Act of June 28,1906. 
(Italics supplied) 

In United States v. Kagama, 118 U. S. 375, 30 L. Ed. 228, 
the Supreme Court in the body of the opinion, inter 
said: 

“These Indian Tribes are the wards of the Nation. 
They are communities dependent on the United States; 

* * * From their very weakness and helplessness, so 
largely due to the course of dealing of the Federal 
Government with them and the treaties in which it has 
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been promised, there arises the duty of protection , and 
with it the power.” (Italics supplied) 

In the case of Coles v. Smith , 180 Okla. 315, involving 
the funds belonging to the estate of a deceased member of 
the Osage tribe of Indians, the court, inter alia, said: 

“Plaintiffs in error first urge that the action was 
not brought by the real party in interest. The moneys 
turned over to this guardian were trust funds which 
had accumulated in the hands of the Indian Agency 
over and above the regular quarterly payments made 
to Esther Berry Smith, and it is contended by plain¬ 
tiffs in error that inasmuch as the federal govern¬ 
ment had supervision of and control over the funds in 
question, it is the real party in interest and the cause 
cannot be prosecuted without it becoming a party to 
the action. • • • 

“The plaintiffs in error claim that the money in 
question did not belong to the minor. To be sure the 
government of -the United States, in its zeal to safe¬ 
guard the interests of the Indian, exercised certain 
supervisory control over his estate, but at no time 
has the government claimed any right to or ownership 
in these funds except insofar as it may be necessary 
to properly safeguard them. We do not hold that the 
government could not prosecute the action to properly 
safeguard and protect the Indian’s estate, but we do 
hold that the guardian is not precluded from doing so 
merely because the government is not made a party.” 

Neither laches nor statutes of limitation have any ap¬ 
plication to this case. By sec. 3 of the Act of Congress of 
June 28, 1906, it was, inter alia, provided: 

“That the oil, gas, coal, or other minerals covered 
by the lands for the selection and division of which 
provision is herein made are hereby reserved to the 
Osage tribe for a period of twenty-five years from and 
after the eighth day of April, nineteen hundred and 
six; • • 

By subsequent amendatory acts, the reservation of the 
minerals in the Osage Indian reservation have been ex- 
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tended to April 8, 1983. There is a present net income, 
expenses of governmental supervision deducted, amount¬ 
ing to about $2,600,000.00 per annum, derived mostly from 
royalties on tribal mineral leases. And, in no event could 
any rule of laches or limitations deprive plaintiff of her 
share of the futures, even though laches or limitations 
could be applied which we do not admit but deny. More¬ 
over, by reason of the failure of the defendant, and his 
predecessors in office, to inform plaintiff of her rights and 
to see that her rights were protected, Irene Kohpay had 
no knowledge of her rights now claimed and asserted until 
after the death of her father when she consulted attorneys 
as to her right to inherit from her father. 

By arbitray action and inaction, and by oversight and 
clear mistake of law, the defendant and his predecessors 
in office, have divided, allotted, and paid the share of lands 
and funds of the Osage Indians in Oklahoma, owned by, 
and rightfully belonging to, Irene Kohpay, now Cornell, 
pro rata to other members of the tribe to her damage and 
detriment in the sums alleged in the complaint, plus inter¬ 
est as alleged, by reason whereof, all other members of the 
tribe have received more than their proportionate share. 
We submit that the defendant, the Secretary of the Interior, 
does acquire, possess, and control and has authority to dis¬ 
burse, without further Act of Congress other than the Act 
of June 28, 1906, and Acts supplemental thereto, and 
amendatory thereof, approximately $2,600,000.00 per an¬ 
num, out of which he may be required to compensate Irene 
Kohpay for her loss and damages without cost to him, or 
his predecessors in office, and without loss to other mem¬ 
bers of the tribe because of the over-payments and distri¬ 
butions already made to them. 

The original Osage Allotment Act of June 28, 1906, here 
involved, was entitled, “An Act for the division of the 
lands and funds of the Osage Indians in Oklohoma Terri¬ 
tory, and for other purposes.” Not the lands and funds 
of the Osage Tribe as an entity, but lands bought by the 






Osage Indians with their own money and funds derived 
therefrom. 

That Act of June 28, 1906, commonly called the Osage 
Allotment Act, 34 Stat. L. 539, made detailed provisions 
for the division, allotment and conveyance of the commun¬ 
al lands to the individuals and directing that the principal 
chief execute the deeds of conveyance. This we assert be¬ 
cause the Osage Indians were the absolute owners. The 
lands were restricted against alienation and encumberance 
unless approved by the Secretary, but the individual was 
the absolute owner of about 655 acres allotted and deeded 
to him, or her. Section 7 of that Act provides, inter alia: 

“That the lands herein provided for are set aside 
for the sole use and benefit of the individual members 
of the tribe entitled thereto, or to their heirs, as here¬ 
in provided; and said members, or their heirs, shall 
have the right to use and lease said lands for farming, 
grazing, or any other purpose not otherwise specifically 
provided for herein, and said members shall have full 
control of the same, including the proceeds there¬ 
of: • # *” 

Sub. Div. one of Sec. 4 of said Allotment Act provided, 
in substance, that all funds and moneys then due, or to 
become due, and all moneys received from the sale of 
“their lands in Kansas,” and all moneys found to be due 
on claims against the United States, “after all proper ex¬ 
penses are paid, shall be segregated • • • and placed to 
the credit of the individual members of the Osage tribe on 
a basis of a pro rata division among the members of said 
tribe, as shown by the authorized roll of membership as 
herein provided for, • # * to draw interest as now author¬ 
ized by law; (which was 5 per cent per annum) and the 
interest • • • shall be paid quarterly to the members en¬ 
titled thereto. * * 

So it was the funds and moneys above mentioned that 
constituted the Osage Indian Trust Funds. They were funds 
held in trust by the United States owned by the Osages. 
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In practical effect the United States borrowed these fnnds 
from the Osages and paid interest thereon at the rate of 
5 per cent per annum, payable quarterly. The United 
States had no interest in that money, bnt paid the Osages 
interest on that money. Each individual’s trust fund, when 
segregated, amounted to $3,819.76. Many have withdrawn 
their trust fund. Some have not and still receive interest 
thereon paid by the United States at the rate of 5 per cent 
per annum payable quarterly. 

Please note that it was the trust funds only, amounting 
in the aggregate to about nine million dollars, that was to 
be held in trust by the United States for the Osage In¬ 
dians. Sec. 7 of the June 28, 1906, Act specifically pro¬ 
vided, inter alia, that: 

“That the lands herein provided for are set aside 
for the sole use and benefit of the individual members 
of the tribe entitled thereto, or to their heirs, as herein 
provided; and said members, or their heirs, shall have 
the right to use and lease said lands for farming, graz¬ 
ing, or any other purpose not otherwise specifically 
provided for herein, and said members shall have full 
control of the same, including the proceeds thereof;” 

We did not seek in our complaint to recover the original 
$3,819.76 trust funds, lest it might be claimed that the 
United States had some interest therein and the amount 
was negligible, but we seek the income, the interest thereon 
which the Congress commanded be paid. And we seek for 
Irene Kohpay, now Cornell, her share of all other income 
and compensation for the loss of her allottments of lands, 
and interest on payments from the date each should have 
been paid, including loss of land rentals and interest there¬ 
on, and her share in all future income. 

What were the Osages to receive in addition to the use 
and occupation of the lands and the rents and profits from 
fanning and grazing leases? The second Sub. Div. of Sec. 
4 of the Allotment Act, inter alia, provides: 

“That the royalty (which includes bonuses paid for 
leases above the royalty which have amounted to over 
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two hundred fifty million dollars) received from oil, 
gas, coal, and other mineral leases * * • and all moneys 
received from the sale of town lots, together with the 
buildings thereon, and all moneys received from the 
sale of the three reservations of one hundred and sixty 
acres each heretofore reserved for dwelling purposes, 
and all moneys received from grazing lands, shall be 
placed in the Treasury of the United States to the 
credit of the members of the Osage Tribe of Indians 
as other moneys of said tribe are to be deposited under 
the provisions of this act, and the same shall be dis¬ 
tributed to the individual members of said Osage tribe 
according to the roll provided for herein, in the mari¬ 
ner and at the same time that payments are made of 
interest on other moneys held in trust for Osages by 
the United States, except as herein provided.” 

At page 1043 of an Act of Congress of March 1, 1907, 
(34 Stat. L. 1015) it is required that $69,120.00, the value 
of certain lands, be placed in the Treasury to the credit 
of the Osages, and that, “said sum shall be distributed to 
the members of said tribe of Osage Indians in Oklahoma 
entitled thereto equitably per capita.” 

The Act of Congress of April 18, 1912, 37 Stat. L. 86, 
known as the jurisdictional act, submits the property of 
Osage Indians, in probate matters, to the jurisdiction of 
the county court of Oklahoma, but Sec. 4 thereof specif¬ 
ically provides that nothing therein shall be construed as 
changing the provisions of the June 28, 1906, Act which 
reserved all oil, gas, coal, and other minerals to the Osage 
tribe, and the corpus, the oil, gas, coal, and other minerals, 
in place shall remain' tribal property. But, the income 
therefrom, as it accrues, is segregated and becomes the in¬ 
dividual property of the several members and must be paid 
quarterly as provided by said Act of June 28, 1906, and 
Acts amendatory and supplemental thereto, no appropria¬ 
tion being required other than contained in said Acts. 

In addition a check for $435,000.00 was delivered by the 
War Department to the Superintendent of the Osage In¬ 
dian Agency for the Osage Indians in payment for detri- 
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ment to tlie reserved Osage mineral through the building 
of the Hulah Dam Project for flood control, which said 
sum is subject to segregation and payment to the individual 
Osages entitled thereto, at the September 1950 quarterly 
annuity payment, and which said sum is now in the pos¬ 
session and control of the Secretary of the Interior, sub¬ 
ject to payment by him without any appropriation act, or 
authority, other than contained in said Act of June 28, 
1906, and acts amendatory and supplemental thereto, and 
from which he has authority to pay any judgment rendered 
herein. Our client is as much entitled to her pro rata share 
of said $435,000.00 and all other futures that will run into 
millions, as any other Osage Indian. Such right certainly 
could not have been taken into consideration by the trial 
court in his consideration of this case as disclosed by his 
oral opinion given on June 7th in passing upon the motion 
of the defendant. 

May we repeat that nothing but the corpus of the indi¬ 
vidual trust funds, $3,819.76, were to be considered or held 
as trust funds. All income, which includes oil and gas 
royalties, bonuses paid for leases, proceeds of the sale of 
lands, lots and buildings, running into many millions, is 
required to be segregated and paid to the individual mem¬ 
bers of the Osage tribe of Indians according to the pre¬ 
scribed membership provided by Act of Congress in man¬ 
datory language, which included Irene Kohpay, now 
Connell, bom January 27, 1906, to a full-blood Osage In¬ 
dian, who was bom January 1, 1871, and did not die until 
July, 1946 and whose name was on the Osage Indian Roll 
at all time since before December 1881 and until July, 1946. 

By insisting upon client’s unquestionable right in the 
division, segregation, and distribution of future incomes, 
we do not concede that she is not entitled to each and every 
item sued for, but if she were not, that would have nothing 
whatsoever to do with her right to recognition as a mem¬ 
ber of the tribe and entitled to her full share of all present 
and non-distributed and all future income. 
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The Preoccupation of the Trial Court With Respect to the 
Ability of the Secretary of the Interior to Meet Any 
Judgment in Favor of the Appellant Was Totally Un¬ 
necessary. 

Finally, it appears to appellant that since the rights of 
the appellant to participate in Osage tribal benefits was 
fixed by her birth, the Trial Court erred in preoccupying 
itself with the ability of the Secretary of the Interior to 
meet any judgment in favor of the appellant,—because first, 
such a consideration should not be entertained by the Trial 
Court and, next, funds either were at hand or are forth¬ 
coming in amounts adequate to meet the claims of the 
appellant. 


CONCLUSION. 

On the basis of the foregoing it is respectfully submitted 
that the judgment of the lower court be reversed. 

Neel Bubkinshaw, 

930 Shoreham Building, 
Washington, D. C. 

EL P. White, 

Pawhuska, Okla., 

Attorneys for Appellant. 
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UNITED STATES OF AMERICA, EX EEL, IRENE 
KOHPAY, now CORNELL, Appellant, 
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District of Columbia. 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

6 Filed Dec 1, 1949 

IN THE UNITED STATES DISTRICT COUET FOE THE 
DISTRICT OF COLUMBIA 

Civil Action No. 5118-49 

United States of America ex eel, Irene Kohpay now 
Cornell, Pawhuska, General Delivery, Oklahoma, 
Plaintiff, 

v. 

Oscar L. Chapman, Secretary of the Department of the 

Interior of the United States of America, Defendant. 

Complaint. 

For Relief in the Nature of Mandamus. 

Comes now, Irene Kohpay, now Cornell, relator and 
plaintiff, and respectfully shows to the court: 

1. That she is a citizen of the United States, and a cit¬ 
izen and resident of the State of Oklahoma, and brings 
this suit for relief in the nature of mandamus upon the 
grounds and for the reasons hereafter more specifically 
set forth. 

2. That the defendant, Oscar L. Chapman, is a citizen 
of the United States and of the State of Illinois, commorant 
in the District of Columbia, U. S. A., and is the duly ap¬ 
pointed qualified and acting Secretary of the Department 
of the Interior of the United States of America, and is 
sued herein in his official capacity. 

3. The ground upon which the jurisdiction of this court 
depends is that the matter in controversy arises under the 
laws of the United States, more particularity the act of 
congress of June 28,1906, 34 Stat. L. 539, and Acts amend¬ 
atory thereof and supplemental thereto. 
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4. That one Harry Kohpay was a full blood Osage Indian, 
born on, or about, the 1st day of January 1871, and died, 
on or about, July 19th, 1946. The said Harry Kohpay was 
enrolled as a full blood member of the Osage tribe of 
Indians opposite the roll number 501, and his name ap¬ 
peared on the official roll of said tribe on January 1, 1906, 
long prior thereto, and thereafter until his death; that he 
was alloted lands under allotment number, 476 and was 

Osage Indian allottee number 476, roll number 501. 
7 That each Osage Indian was given an allotment num¬ 
ber subsequent to the enactment of said allotment act, 
to facilitate the allotment of lands, and each retained their 
roll number as of January 1, 1906, thus each have a roll 
number and an allotment number. 

5. That the act of Congress of June 28,1906, above men¬ 
tioned, was “ An Act for the division of the lands and funds 
of the Osage Indians in Oklahoma Territory, and for other 
purposes”. It provided by Section 2, “That all lands be¬ 
longing to the Osage tribe of Indians in Oklahoma Terri¬ 
tory, except as herein provided, shall be divided among the 
members of said tribe, giving to each his or her fair share 
thereof in acres, as follows”: It then provides that each 
member of said tribe, as shown by the roll of membership 
made up as therein provided, should be permitted to make 
a first, second and third selection of 160 acres of land to 
be alloted to him or her and that after each member had 
selected his or her three selections of 160 acres each, that 
the remaining lands were to be divided as equally as prac¬ 
ticable among said members of the tribe by a commission 
to be appointed to supervise the selection and the division 
of the Osage lands in Oklahoma. It further provided that 
all the funds of the Osage tribe of Indians, accrued or there¬ 
after to accrue, be placed to the credit of the Individual 
members of the tribe, on a basis of a pro rate division 
among the members of the tribe, as shown by the authorized 
roll, and that interest that may accrue thereon be paid 
quarterly to the members entitled thereto, as shown by the 
authorized roll of membership as therein provided for. 
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6. That said act of congress, by Sec. 1, provides: 

“That the roll of Osage tribe of Indians, as shown by 
the records of the United States in the office of the United 
State Indian Agent at the Osage Agency, Oklahoma Terri¬ 
tory, as it existed on the first day of January nineteen hun¬ 
dred and six, and all children bom between January first, 
nineteen hundred and six, and July first, nineteen hundred 
and seven, to persons whose names are on said roll of Jan¬ 
uary first, nineteen hundred and six, and all children whose 
names are not now on said roll, but who were bom to mem¬ 
bers of the tribe whose names were on said roll on January 
first, nineteen hundred and six, including the children of 
members of the tribe who have, or have had white husbands, 
is hereby declared to be the toll of said tribe and to con¬ 
stitute the legal membership thereof.” 

8 7. That Irene Kohpay, now Cornell, is the daugh¬ 

ter of, the child of, said Harry Kohpay full blood 
Osage Allottee No. 476, roll number 501 whose name was on 
the Osage Indian roll, opposite roll number 501 as shown by 
the records of the United States in the office of the United 
States Indian agent at the Osage Agency, Oklahoma Terri¬ 
tory, as it existed on the first day of January 1906 who was 
a duly enrolled full blood member of the Osage tribe of 
Indians and about 35 years of age on January 1st, 1906. 

8. That plaintiff Irene Kohpay, now Cornell, was bora 
January 27,1906; that her father was said Harry Kohpay 
and her mother was one Lela Thompson, as sister of the 
formal wife of said Harry Kohpay, in whose family said 
Lela Thompson resided; that under the Osage Indian 
custom, recognized by the government of the United States, 
a full blood Indian man had the right to have more than 
one wife, provided they be sisters; that said Harry Kohpay 
for more than three years prior to, and at the time of, the 
birth of this plaintiff, and afterwards, lived with plaintiff’s 
mother and plaintiff’s mother’s oldest sister as plural wives 
and as one family. That said Harry Kohpay gave plain¬ 
tiff the surname, Kohpay, at the time of her birth, raised 
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her and sent her to school, at the Chilocco U. S. Government 
Indian School, nnder that name and maintained and sup¬ 
ported her in his home until her marriage in 1922. 

Plaintiff further alleges that she has been found, ad¬ 
judged and decreed by the County Court of Osage County, 
Oklahoma, a probate court, to be the blood child and daugh¬ 
ter of said Harry Kohpay, a certified copy of said judg¬ 
ment and decree is hereto attached and marked “Exhibit 
A” and made a part hereof. 

9. That under and by virtue of the provisions of said 
act of congress, and by reason of her birth between Janu¬ 
ary 1, 1906, and July 1, 1907 to said Harry Kohpay as 
aforesaid, plaintiff was and is such child and person com¬ 
posing, and being, one of the members of the Osage tribe of 
Indians declared by the congress of the United States as 
constituting the legal membership of said tribe; that plain¬ 
tiff was entitled to share, as such member, in the division 
of the lands and funds of the Osage Indians in Oklahoma 
territory as provided by said Act 
9 10. That said Act of Congress by Sec. 12 provides, 

“That all things necessary to carry into effect the 
provisions of this Act not otherwise herein specifically pro¬ 
vided for shall be done under the authority and direction 
of the Secretary of the Interior”. That by reason thereof 
it was the duty of the Secretary of the Department of the 
Interior of the United States of America to divide the lands 
and funds of the Osage Indians in Oklahoma Territory 
among the members of the tribe according to the roll de¬ 
clared by said Act “to be the roll of said tribe and to con¬ 
stitute the legal membership thereof”, which plaintiff al¬ 
leges included, and includes, herself. 

11. That said Act of Congress further provides that all 
moneys and funds received as royalty on mineral leases, 
from the sale of lands, town lots and buildings, and from 
grazing lands be placed in the Treasury of the United 
States “to the credit of the members of the Osage tribe of 
Indians” and that the same “shall be distributed to the 
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individual members of the Osage tribe according to the 
roll provided for” therein. 

12. Said Act further provides that twenty five years 
from January 1st, 1907, the lands, mineral interests and 
moneys therein provided for shall be the absolute property 
of the individual “members of the Osage tribe, according 
to the roll herein provided for, or their heirs”. 

13. Plaintiff further alleges that there was allotted to 
each member of the said tribe, that was allotted to each 
member of the said tribe, that was allotted, 655 acres of 
lands; that allotting of lands was complete in 1909; that 
the reasonable rental value of each such allotment of lands 
was $1000.00 per year since allotment, amounting to $40,- 
000.00 to and including 1949; that interest thereon at the 
rate of 6 per cent per annum on each annual rental value 
to and including 1949, is $49,200.00; that the reasonable 
value of such allotment of lands is $20,000.00, all of which 
plaintiff has been deprived of for want of allotment to her 
of her fair share of the lands belonging to the Osage Tribe 
of Indians in Oklahoma because of failure of the defendant, 
and his predecessors in office, to do “all things necessary to 
carry into effect the provisions of” said Act of Congress. 

That beginning with the March 1906, Osage Indian quar¬ 
terly annuity payment and ending with the September, 
1949, payment there has been paid by defendant and his 
predecessors in office, to each allotted Osage Indian, or to 
his, or her, heirs, derived from one Osage headright 
10 interest, $129,250.79, which with interest at the rate 
of 6 per cent per annum from payment dates 
amounts to $155,100.94, amounting to a total of $393,551.73, 
which plaintiff has been deprived of as her share of the 
lands, moneys, and mineral interests belonging to the 
Osage tribe of Indians in Oklahoma, because of the defen¬ 
dant, and his predecessors in office, failing to do “all things 
necessary to carry into effect the provisions of” said Act 
of Congress. 

14. Plaintiff further alleges that by congressional fiat 
she is, and has been since the date of her birth, a legal 


member of the Osage tribe of Indians in Oklahoma; that 
since the date of her birth she has been entitled to, and 
claims, all rights, privileges and immunities, including 
property, property rights, money and mineral interests 
under the provision of the constitution and the laws of the 
United States as fully, and to the same extent, as any, and 
every, other member of said tribe; that she has been de¬ 
prived thereof, through oversight, by defendant and hiB 
predecessors in office, as aforesaid; that by virtue of her 
membership in the said tribe of Indians it became, was, and 
now is, the statutory and mandatory ministerial duty of 
defendant, and his predecessors in office to deliver, and pay, 
to plaintiff all lands, moneys, and mineral interests to which 
she was entitled under the provisions of said Act of Con¬ 
gress of June 28, 1906, and Acts amendatory thereof and 
supplemental thereto, or the equivalent thereof in money. 

15. Plaintiff further alleges that the sums, interest, and 
values herein alleged, rightfully belonging to her, have 
been wrongfully paid, delivered or credited, less interest 
computed, to the other members of said tribe of Indians, or 
their heirs, by the defendant and his predecessors in office; 
that said members have had the benefit thereof; that defen¬ 
dant is in possession, and control, of ample moneys, and 
funds accrued, and accruing, belonging to the Osage tribe 
of Indians in Oklahoma, out of which to reimburse plain¬ 
tiff for the deprivation of her rightful tribal properties and 
interests aforesaid without loss or damage to him. 

16. That plaintiff has no other plain, adequate and com¬ 
plete remedy. 

Wherefore, premises considered, plaintiff respectfully 
prays judgment in the nature of mandamus under Buie 81 
of the Federal Buies of Civil procedure direction and com¬ 
manding defendant to deliver and pay over to plain- 
11 tiff out of the moneys and funds in his hands and/or 
under his control belonging to the Osage tribe of 
Indians in Oklahoma, the sums of $20,000.00 in lieu of the 
allotment of lands; $40,000.00 to reimburse plaintiff for 



loss of rentals thereon and $49,200.00 interest on said 
rentals; $129,250.79 to reimburse plaintiff for her pro rata 
share of the moneys accrued and disbursed by way of an¬ 
nuity payments with $155,100.94 interest thereon, making 
a total of $393,551.73; that the interest as herein above al¬ 
leged was computed to September 15, 1949; that interest 
on said total of $393,551.73 at 6 per cent per annum to 
October 15,1949 is $1967.76 making a grand total of $395,- 
519.49, which plaintiff demands as aforesaid, together with 
interest on said grand total at the rate of 6 per cent per 
annum from October 15,1949, until paid; that she have all 
other and further relief in law and in equity to which she 
may justly be entitled. 

Neil Bubkinshaw, 

Shoreham Building, ‘' 

Washington, D. C. 

H. P. White, 

National Bank of Commerce 
Building, 

Pawhuska, Oklahoma. 

Paul A. Comstock, 

Triangle Building, 

Pawhuska, Oklahoma, 
Attorneys for Plaintiff. 

Dennis Collins, 

930 Shoreham Bldg., 

Attorney for Plaintiff. 

State op Oklahoma, \ gg 
County of Osage. ) 

Irene Kohpay, now Cornell, of lawful age, being duly 
sworn, deposes and says; That she is the relator and plain¬ 
tiff in the above entitled action; That she has read the fore¬ 
going Complaint and knows the contents thereof, and that 



she verily believes the facts stated in said Complaint to 
be trne. 

Irene Kohpay Cornell, 

Subscribed and sworn to before me this 19th day of Octo¬ 
ber, 1949. 

Cora Lea Harris, 

Notary Public. 

My commission expires on the 7th day of April, 195L 
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Exhibit A. 
Filed Dec 1 1949 


No. 5267 

IN THE COUNTY COURT, OSAGE COUNTY, OKLAHOMA. 

In the matter of the estate of Harry Kohpay, deceased. 

Order Approving Report of Executor, Determining the 

Heirs. 

Now on this 11th day of April, 1949, this matter came on 
for hearing upon the final account of Thomas E. Richard¬ 
son, executor of the last will and testament and estate of 
Harry Kohpay, deceased, and upon his petition for deter¬ 
mination of the heirs and for distribution of the estate, 
and said executor appearing by his attorneys, Gray & Pal¬ 
mer, and by his resident agent, A. S. Sands, and Mary E. 
Kohpay, the widow of decedent, appearing by her attor¬ 
neys, A. S. Sands, and Gray & Palmer, and Irene Kohpay, 
now Cornell, appearing in person and by her attorneys, 
Paul A. Comstock and H. P. White, and the court having 
heard the testimony of witnesses sworn and examined in 
open court, and being fully advised in the premises and 
upon full consideration thereof, finds: 

1. That due and legal notice of this hearing was had as 
required by law, by posting notices of said hearing in three 
public places in Osage County, Oklahoma, and by publica¬ 
tion for two successive issues in the Osage Journal, a news- 



10 


paper published weekly and of general circulation in Osage 
County, Oklahoma, all of which was in accordance with the 
law and the order of this court 

2. That the hearing on the final account of said executor 
and on his petition for determination of the heirs and for 
distribution of the estate of decedent was duly and regu¬ 
larly continued from time to time by orders of this court 
until this date. 

3. That due and legal notice to creditors was given as 
required by law, the said notice being dated December 30th, 
1946, and that the time for filing claims against said estate 
have long since expired, and that all claims have been fully 
paid and satisfied and that there are no unpaid claims, and 
no suits pending against said estate. 

4. That the executor has filed his final report covering 
the time from his appointment on December 23, 1946, to 
November 1,1948, showing receipts in the sum of $4,933.12, 
and expenditures in the sum of $4,635.19, and a balance of 
cash on hand of $297.93. 

5. That the executor soon after his appointment made an 
inventory of all the property belonging to the estate, the 
same being and consisting of one and two-thirds Osage 
headlights only, appraised at $12,500.00. 

6. That the account of said executor is true and correct 
in all respects and the same should be approved and al¬ 
lowed. 

7. That the executor is entitled to the statutory fee for 
his services in the amount of $207.32, and that should re¬ 
ceive by way of expenses and fee for extraordinary serv¬ 
ices the additional sum of $207.32, or a total of $414.64 
fees and expenses of which sum $229.00 has been paid, 
leaving a balance of $185.64, to be paid. 

8. That said Harry Kohpay, deceased, was a full blood 
member of the Osage Tribe of Indians, bom on or about 
January 1st, 1871, and was Osage Allottee No. 476, who 
died on or about the 19th day of July, 1946, leaving a will 
which was duly and regularly approved by the Secretary 
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of the Interior and duly and regularly admitted to probate 
by the County Conrt of Osage County, Oklahoma, on the 
23rd day of December, 1946. 

13 9. That the court finds that Irene Kohpay, now 

Cornell, is the illegitimate daughter of said Harry 
Kohpay, deceased, and claims that she is entitled to inherit 
a child’s part of the estate of said decedent for the reason 
that she was not mentioned in, or excluded, by, the will of 
said decedent; but the court finds that she is the blood 
daughter of said Harry Kohpay by Lela Thompson, a 
single white woman, to whom the decedent was never mar¬ 
ried, a sister of the wife of said decedent, born out of wed¬ 
lock, and was bora January 27th, 1906. That the said 
Harry Kohpay never acknowledged in writing before a 
competent witness that he was the father of said Irene 
Kohpay, now Cornell, and never in any other manner rec¬ 
ognized or acknowledged her as his daughter, and never 
adopted her as such, and she is not a legal heir of said 
Harry Kohpay and does not inherit any portion of his 
estate. 

10. That the said Harry Kohpay died leaving as his sole 
and only heirs at law his surviving widow, Mary E. Koh¬ 
pay, his daughter, Elsie Kohpay Shelton, his son, Hugh 
Kohpay, and his grandson, Franklin Eugene Kohpay, a son 
of a deceased son, Loretta Kohpay, and that there are 
none other entitled to inherit from said decedent, and that 
the said Mary E. Kohpay, Elsie Kohpay Shelton, Hugh 
Kohpay, and Franklin Eugene Kohpay, were at the time 
of the death of decedent his sole and only heirs at law but 
that said decedent died leaving a will and that his estate 
descends in accordance with the terms of said wiK 

1L That the said Harry Kohpay died seized and pos¬ 
sessed of one and two-third Osage headlights or mineral 
estates. 

12. That there has been filed herein an order of the Okla¬ 
homa Tax Commission exempting said estate from the pay¬ 
ment of any estate or inheritance taxes. 
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13. That Irene Kohpay, now Cornell, has been paid the 
sum of $1500.00 in full and complete satisfaction of any 
and all claim which she has or might have as an heir or 
otherwise to any part of the estate of said Harry Kohpay, 
deceased, and that she has accepted the same in full and 
complete satisfaction of any such claim which she has or 
may have or might have had against the estate of decedent. 

14. That said executor and the widow of the deceased, 
the principal beneficiary under his will, have incurred an 
obligation for the payment of said $1500.00 and that an 
account thereof the estate is not at this time ready for dis¬ 
tribution and that distribution should be withheld-until 
further order of this court. 

It is, therefore, ordered and decreed by the court as 
follows: 

That due and legal notice of this hearing was given as 
required by law, and was duly and regularly continued 
from time to time by order of this court to the date of this 
hearing; and that due and legal notice to creditors was 
given as required by law, and that all claims against said 
estate have been fully paid and satisfied. 

That the final account of the executor be and the same 
is hereby approved and allowed. 

That the executor be and he is hereby allowed the statu¬ 
tory fee of $207.32, and allowed for extraordinary services 
and for expenses the additional sum of $207.32, making a 
total of $414.64, of which sum $229.00 has been paid, leav¬ 
ing a balance due of $185.64. 

That said Harry Kohpay died on the 19th day of July, 
1946, and left as his sole and only heirs at law his widow, 
Mary E. Kohpay, his daughter, Elsie Kohpay Shelton, his 
son, Hugh Kohpay, and his grandson, Franklin Eugene 
Kohpay, a son of a deceased son, Loretta Kohpay; that he 
left no father or mother and no other child or child of a 
deceased child, except said Irene Kohpay, now Cornell, 
bora out of wedlock as herein above found, but that he left 
a will and that his estate descends in accordance with the 
terms thereof. 
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14 That the executor made due and regular inventory 
of the assets of the estate as required by law. 

That there are no taxes due or owing against said estate, 
including Federal or State Estate or inheritance taxes, 
state or federal income taxes, and all state, county, school 
or municipal taxes, legally levied upon the property of said 
estate, and that any and all of such taxes have been fully 
paid. 

That distribution herein be withheld until further order 
of the court; and that upon making payments as herein 
provided and taking care of the obligations of said estate 
the executor file his supplemental report. 


L. R. Roberts, 
Comity Judge . 


A. S. Sands, 

Gray & Palmer, 

Attys. for Executor , cmd 
for Mary E. Kohpay. 


Paul A. Comstock, 

H. P. White, 

Attys. for Irene Kohpay , 
now Cornell. 


[seal] 


Endorsement: No. 5267. In the County Court of Osage 
County, Oklahoma. In the matter of the estate of Harry 
Kohpay, deceased. Order approving report of executor, 
determining the heirs, County Court, Osage County, Okla. 
Filed April 11, 1949, Sybil Gilmore, County Clerk by Dep¬ 
uty. Service accepted and copy received April 11, 1949, 
T. B. Hall, Supt. Osage Agency. Recorded in Journal No. 
90, pages 16 and 17. 

State op Oklahoma, { 

County of Osage, j 

I, Sybil Gilmore, County Clerk, in and for Osage County, 
Oklahoma, do hereby certify that the above and foregoing 
is a true, correct and complete copy of the original now on 


file in my office at Pawhuska, Oklahoma, as the same ap¬ 
pears of record. 

Witness my hand and official seal this 19th day of Octo¬ 
ber, 1949. 

Sybil Gilmore, 

Court Clerk. 

By Jean Lutdesmuh. 

15 Filed Mar 6 1950 
Motion for Summary Judgment. 

Comes now the defendant and moves the Conrt for a 
summary judgment dismissing the complaint herein for the 
reasons and on the grounds that: 

1. The United States is an indispensable party defendant 
which has not consented to be sued and which canont be 
sued without its consent 

2. The complaint shows on its face that the relator and 
plaintiff herein is not an enrolled member of the Osage 
Tribe and therefore is not entitled, under applicable laws, 
to any distribution of the tribal property or funds of said 

tribe. 

16 In support of said motion the defendant alleges 
and states: 

That under and by virtue of the Act of Congress ap¬ 
proved June 28, 1908, 34 Stat. 539, the Secretary of the 
Interior was required to ascertain the names of those per¬ 
sons who were by law authorized to be enrolled on the rolls 
of the Osage Tribe of Indians and to approve the same, 
“and the action of the Secretary of the Interior in the 
revision of the roll as herein provided shall be final.” 

That on or about the 11th day of April, 1908, his prede¬ 
cessor in office, acting under and by virtue of the authority 
contained in said act, approved the roll of Osage Indians 
entitled to enrollment thereunder, and said roll thereupon 
became final and conclusive; that he has caused said final 
and approved roll of the Osage Tribe to be examined and 
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that the name of Irene Kohpay, now Cornell, does not ap¬ 
pear thereon; that he has likewise caused the records and 
files of the Department of the Interior, including those of 
the Bureau of Indian Affairs, the Osage Indian Agency at 
Pawhuska, Oklahoma, and the National Archives and Rec¬ 
ords Service, to be thoroughly and carefully searched and 
examined, and as a result of said search and examination 
states that no application for the enrollment of the relator 
and plaintiff herein has ever been presented to or consid¬ 
ered by the defendant or any of his predecessors, all of 
which is shown by exhibit A attached hereto and made a 
part hereof. 

The defendant further states that to. permit the relator 
and plaintiff, or anyone acting for her, to prevail at 
17 this time in said action would be unjust and preju¬ 
dicial to the interests of the duly enrolled members 
of said Osage Tribe. 

Wherefore, the defendant prays that this Court enter its 
summary judgment dismissing the petition of the plaintiff 
with prejudice. 

Geobgb Mobezs Fat, 

United States Attorney, 

Ralph A. Basnet, Attorney, 
Room 2618, Department of 
Justice, "Washington 25, D. C. 
Attorneys for the Defendant. 


18 Filed Mar 6 1950 

Exhibit A. 

District or Columbia, ss. 

Oscar L. Chapman, of lawful age, being first duly sworn, 
upon his oath alleges and states that be is the Secretary of 
the Interior of the United States and the defendant in the 
action entitled United States of America ex rel Irene Koh¬ 
pay, now Cornell, v. Oscar L. Chapman, Secretary of the 
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Department of the Interior of the United States; that he 
has no personal knowledge of any of the facts in said case 
but that he has caused a thorough and careful search to be 
made of the records of his Department, including those of 
the Bureau of Indian Affairs and the Osage Indian Agency 
at Pawhuska, Oklahoma; that he has likewise caused a 
search to be made of the applicable records of the National 
Archives and Records Service, and that he has caused to be 
examined the approved roll of the Osage Tribe of Indians, 
and that by reason thereof he is able to state: 

1. That the name of Irene Kohpay, now Cornell, does not 
appear on the approved roll of the Osage Tribe of Indians. 

2. That said roll was approved by his predecessor in of¬ 
fice on the 11th day of April, 1908, in accordance with the 
provisions of Section 1 of the Act of June 28,1906, 34 Stat. 
539; that there is no record at the Osage Indian Agency at 
Pawhuska, Oklahoma, the Bureau of Indian Affairs, the 
Department of the Interior in Washington, or the National 
Archives and Records Service of any application for the 

enrollment on the rolls of the Osage Tribe of the 
19 name of Irene Kohpay, now Cornell, and that said 
records fail to reveal that he or any of his predeces¬ 
sors, or anyone pretending to act for the Secretary of the 
Interior in any subordinate capacity, took any action in 
connection with any application for the enrollment of the 
said Irene Kohpay, now Cornell 

3. That as such Secretary of the Interior he has in his 
possession no funds belonging to the Osage Tribe of In¬ 
dians as alleged in the complaint of the plaintiff herein. 

4. That the Osage Tribe of Indians does have certain 
funds on deposit in the Treasury of the United States, be¬ 
ing income from the sale of tribal oil, gas, and other min¬ 
erals; that he as the Secretary of the Interior has no au¬ 
thority to disburse the same, or cause the same to be dis¬ 
bursed, except upon specific appropriation or authorization 
by an Act of Congress approved by the President of the 
United States. 
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5. That the title to the lands remaining unallotted and 
belonging to the Osage Tribe of Indians is in the United 
States of America in trust for the Osage Tribe and he is 
without right or authority to make any disposition thereof 
except by an Act of Congress approved by the President of 
the United States. 

And further deponent saith not. 

Dated at Washington, D. C., this 3rd day of March, 1950. 

Oscar L. Chapman, 

Secretary of the Interior. 


Subscribed and sworn to before me this 3rd day of 
March, 1950. 


Robert H. Weirt, 

Notary Public 

in and for the District of Columbia. 


My commission expires October 31, 1951. 
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Filed Jun 12 1950 


Motion for Rehearing of Motion for Summary Judgment. 

Comes now the plaintiff by her attorneys, Neil Burkin- 
shaw and H. P. White, and moves the Court for a rehearing 
of the motion for summary judgment, and as grounds there¬ 
for appends the affidavit of H. P. White. 

Neil Burkinshaw 
H. P. White 
930 Shoreham Building 
Attorneys for Plaintiff 


21 Filed Jun 12 1950 

Affidavit of H. P. White in Support of Motion for Rehearing 
of Motion for Summary Judgment 

H. P. White, being first duly sworn, deposes and says 
that he is a resident and practicing attorney of Pawhuska, 
Oklahoma, and has been actively engaged in the practice 
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of law in that city for a period of 45 years; that through¬ 
out his professional career he has had occasion in many 
instances to engage in litigation with respect to the finan¬ 
cial affairs of the Osage Indians who dwell in and near 
Pawhuska in Osage County, Oklahoma, formerly the Osage 
Indian reservation. 

That it is the understanding of affiant on the basis of the * 
oral opinion delivered by Judge Tamm at the conclusion of 
the arguments on the motion for summary judgment that 
Judge Tamm found that the plaintiff in the instant case, 
Irene Kohpay, now Cornell, is entitled to allotment of the 
so-called Osage Indian lands situate in Osage County, Okla¬ 
homa, on the basis of her birth on January 27, 1906, or 
within the statutory period running from January 1, 1906, 
to July 1,1907, as fixed by an Act of Congress of June 28, 
1906, but that judgment in favor of the plaintiff must be 
withheld as an order for the defendant, Secretary of In¬ 
terior, to meet any judgment awarded plaintiff, the Con¬ 
gress of the United States must appropriate funds in an 
amount adequate to meet said judgment* and since such 
appropriation would be necessary, the instant action con¬ 
stitutes a suit as against the United States which has 
22 not consented to be sued, and that, therefore, judg¬ 
ment for the plaintiff was denied. 

That affiant is acquainted with the financial affairs of the 
Osage Indians and is informed and believes, and accord¬ 
ingly avers that the Osage Indians have on deposit at the 
present time in the Treasury of the United States at the 
disposal of the defendant. Secretary of the Interior, a sum 
in excess of Nine Hundred Thousand ($900,000.00) Dollars, 
derived from oil and gas royalties, that will be paid out to 
the Osage Indians as a quarterly payment on June 15, next; 
that the income of the Osage Indians for the present cal¬ 
endar year will approximate Three Million Six Hundred 
Thousand ($3,600,000.00) Dollars; that the gas and oil roy¬ 
alties from the lands allotted to the Osage Indians are con¬ 
tinuing in considerable volume and are estimated to con- 
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tinue for many years to come, particularly in view of im¬ 
proved methods of production. 

That in addition to the huge income enjoyed by the Osage 
Indians from gas and oil royalties since January 1, 1906, 
plaintiff, if entitled to her headlight or interest in these 
lands, possesses a most valuable property right, not only 
in the income from gas and oil royalties, but from all the 
reserved mineral interests belonging to the Osage Indians. 

That in addition to the foregoing, there are additional 
lands, totalling about 537 acres, belonging to the Osage In¬ 
dians which have not as yet been divided, but reserved for 
residential and agency purposes. 

That all the foregoing factors being considered, it seems 
clear and manifest that the Court clearly is in error in its 
assumption that an appropriation on the part of the Con¬ 
gress of the United States would be required in order to 
grant to plaintiff the past, present, and future benefits un¬ 
der the allotment to which plaintiff, by reason of her birth 
on January 27,1906, is entitled. 

H. P. White 

Subscribed and sworn to before 
me this 8th day of June, 1950. 

Maey V. Judge 
Notary Public , D. C. 


23 State of Oklahoma ) 

County of Osage J 

Affidavit. 

H. P. White, of lawful age, being first duly sworn, states 
that he is a practicing lawyer residing at Pawhuska, Okla¬ 
homa ; that he had been a member of the bar, in good stand¬ 
ing, of the Supreme Court of the United States since Jan¬ 
uary, 1911; that he is one of the attorneys for the plaintiff 
in the case of United States ex rel Irene Kohpay, now Cor- 


4 
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nell, vs. Oscar L. Chapman, Secretary of the Interior, Civil 
Action No. 5118-49 in the United States District Court for 
the District of Columbia; that he is informed, and upon 
such information states the fact to be that on or about June 
9th, 1950, the War Department of the United States paid, 
by check, to the Osage tribe of Indians, by delivering same 
to T. B. Hall, Superintendent of the Osage Indian Agency, 
at Pawhuska, Oklahoma, the sum of $435,000.00 in compro¬ 
mise settlement of a claim of detriment and damage to 
Osage tribal mineral interests caused by the building of a 
dam and reservoir on lands of which all mineral interests 
had theretofore been reserved by Acts of Congress to the 
Osage tribe of indians, said dam and reservoir being in the 
main for the purpose of flood control; that in affiant’s opin¬ 
ion said sum of $435,000.00 is now under the control of the 
defendant, the Secretary of the Interior as income accru¬ 
ing to the Osage tribe of Indians and subject to disburse¬ 
ment by him under the provisions of the Act of Congress 
of June 28,1906, 34 Stat. L. 539, and Acts amendatory and 
supplemental thereto, to apply upon, or satisfy any judg¬ 
ment that might be rendered in favor of plaintiff above 
named. 

H. P. White 

Subscribed before me and sworn to in my presence this 
the 19th day of June, 1950. 

Coba Lea Harris 
Notary Public 

My Commission Expires the 
7th day of April 1951 


24 Filed Jun 30 1950 

Findings of Fact and Conclusions of Law. 

This is an action by the plaintiff to have the defendant, 
as Secretary of the Interior, pay over to her the sum of 
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$395,519.49, with interest, out of the moneys and funds in 
his hands or under his control belonging to the Osage Tribe 
of Indians. 

The case comes on for hearing on the defendants motion 
for summary judgment on the grounds that: 

1. The United States is an indispensable party to this 
litigation; and 

2. The plaintiff, not being an enrolled member of the 
Osage Tribe of Indians has no right to participate in the 
distribution of Osage tribal funds or property. 

The Court, having considered the pleadings and the argu¬ 
ment of counsel thereon, finds that, for the purpose 
25 of this motion, there is no dispute as to the facts, 
which the Court now finds to be: 

(1) The plaintiff was bom on January 27, 1906, as the 
illegitimate daughter of Harry Kohpay, an enrolled mem¬ 
ber of the Osage Tribe, and a white woman, the sister of 
Kohpay’s wife. 

(2) The name of the plaintiff is not shown on the roll 
of Osage Indians made under the provisions of Section 1 
of the Act of Congress approved June 28, 1906, 34 Stat. 
539, which roll was approved by the then Secretary of the 
Interior on April 11,1908. 

(3) No application for the enrollment of plaintiff as a 
member of the Osage Tribe was ever made. 

(4) The defendant, as Secretary of the Interior, has no 
funds nor property in his possession or under his control 
belonging to the plaintiff herein. 

(5) The defendant, as Secretary of the Interior, has no 
funds nor property in his possession or under his control 
belonging to the Osage Tribe of Indians, and the funds of 
said Osage Tribe, out of which any judgment herein would 
have to be paid, are in the Treasury of the United States. 

From the findings of fact, and the laws applicable there¬ 
to, the Court draws the following 
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Conclusions of Law. 


1) That the United States is the trustee of such tribal 
property of the Osage Tribe as, at this time, remains un¬ 
distributed, and that such property, or funds, may 

26 be distributed only in accordance with and upon the 
authority of the Acts of Congress; that the United 
States is, therefore, an indispensable party to this action. 

2) That in order to meet any judgment obtained by 
plaintiff in the instant cause, it would be necessary for 
Congress to appropriate such funds; hence, the suit is one 
as against the United States which has not consented to 
be sued. 

3) That since the name of the plaintiff is not on the roll 
of the Osage Indians, she was not entitled, as a matter of 
law, to share in the distribution of the Osage tribal prop¬ 
erty, and has no right to a judgment for the sum sued for, 
nor any other sum, in lieu of such distribution. 

The Court concludes that th epetition of the plaintiff 
should be dismissed, and the motion for rehearing denied. 


Edward A. Tamm 
Judge 


No objections as to form: 

Neil Bubkinshaw 
Attorney for Plaintiff 


June 30,1950 


27 Filed Jul 17 1950 

• r . * 

Order Dismissing Complaint and Overruling Motion for 

Rehearing. 

Now on the 7th day of June 1950 the above-entitled mat¬ 
ter comes on for hearing on the motion of the defendant 
for a summary judgment herein. The parties being repre¬ 
sented by their respective attorneys and the court having 
heard the arguments on said motion finds that the motion 
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of the defendant should be sustained and the complaint 
herein dismissed. 

It is therefore by the court considered, ordered, adjudged 
and decreed that the complaint herein be and the same 
hereby is dismissed. 

And now on this 27th day of June 1950 the court having 
considered the motion of the plaintiff herein for a rehear¬ 
ing and being fully advised in the premises, finds that the 
said motion should be denied. 

It is therefore by the court considered, ordered, adjudged 
and decreed that the motion for a rehearing be and the 
same is hereby denied. 

Edward A. Tamm 
Judge 

July 17, 1950 


No objections as to form: 


Neil Burkinshaw 
Attorney for Plaintiff 


28 Filed Jul 19 1950 

Notice of Appeal 

Notice is hereby given this 19th day of July, 1950, that 
Irene Kohpay, now Cornell, hereby appeals to the United 
States Circuit Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 17 day 
of July, 1950, in favor of the defendant against the plaintiff. 

Neil Bueejnshaw 
Per R. K. Walker 
930 Shoreham Building 
Attorney for Plaintiff 
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Official Transcript of Opinion of Court 

1 Filed Jul 19 1950 

Washington, D. C., 
Wednesday, June 7, 1950. 

The above-entitled matter came on for hearing at 11:30 
o’clock a.m., Wednesday, June 7,1950, in the United States 
District Court for the District of Columbia, in the Court 
House in the City of Washington, District of Columbia, 

Before: 

Honorable Edward A. Tamm, Judge, United States Dis¬ 
trict Court for the District of Columbia. 

« 

Appearances: 

Neil Burkinshaw, Esquire, H. P. White, Esquire, and 
Dennis Collins, Esquire, on behalf of the Plaintiff; 

Ralph A. Barney, Esquire, Department of Justice, on 
behalf of the Defendant. 

-2 Opinion of the Court. 

The Court: (Tamm, J:) The present motion before the 
Court is one for summary judgment filed on behalf of the 
Secretary of the Interior. The motion is filed in a case in 
which the plaintiff claims from the defendant the sum of 
$393,551.73 as being due her as a member of the Osage 
Indian tribe. 

The pleadings indicate that this plaintiff was the daugh¬ 
ter of Harry Kohpay, a full-blooded Osage Indian allottee, 
and that she was bora as a result of the relationship be¬ 
tween Kohpay and the sister of Kohpay’s wife. In the 
finding of the Oklahoma courts she is the illegitimate child 
of Kohpay, an Osage Indian. 

There is no challenge to the fact that this plaintiff was 
bora within the period in which the roll of the Osage tribe 
was made up pursuant to the Orders of 1906 and 1908. The 
plaintiff was never enrolled on this or any other roll of the 
Osage Indians insofar as the pleadings disclose. 
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The only action requested of the Court is action against 
the Secretary of the Interior for the amount specified. The 
motion for summary judgment is predicated on two 
grounds, first,, that the United States is an indispensable 
party defendant which has not consented to be sued, and 
which cannot be sued without its consent and, second^ that 
the plaintiff not being an enrolled member of the 

3 Osage Tribe is therefore not entitled under any ap¬ 
plicable law to distribution of tribal property, or 

funds of the tribe. 

Addressing itself to the first ground of the motion for 
summary judgment, that is, that the United States is an in¬ 
dispensable party defendant, the Court observes that it is 
the philosophy of the appellate courts, particularly the 
Supreme Court, to avoid, wherever possible^ this defense, 
that is, the unwillingness of the sovereign to be sued. In 
fact, I think it is in recognition of this reluctance on the 
part of the courts that the- Federal Tort Claims Act and 
several other statutes have been enacted in making the 
United States a proper party defendant in certain types 
of cases. 

The Court has had occasion to review a number of cases 
with reference to actions brought particularly against the 
Secretary of the Interior in connection; with Indian cases, 
and this Court has, on at least one occasion, ruled that the 
United States was not an indispensable party in connection 
with an action brought against the Secretary of the In¬ 
terior because the Court thought the action necessary to be 
taken could be taken by the Secretary without necessarily 
involving the sovereign power. 

Looking to all the facts in the present case the Court is 
of the opinion that the Court is powerless to render the aid 
requested in the event the plaintiff prevails in this case. 
The Secretary of the Interior would be without 

4 power to make the payments which would be re¬ 
quired. If the plaintiff prevailed on the merits the 

Court feels it would require an Act of Congress and other 
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sovereign acts of the United States in order to enable, and 
mate possible plaintiff’s obtaining funds from the Treas¬ 
urer of the United States and, therefore, the Court must 
conclude that the United States is an indispensable party 
defendant, and the Court therefore believes the defendant 
is entitled to the motion for summary judgment on that 
ground. 

The Court is of the further opinion that the rights accru¬ 
ing to the members of the Osage Tribe under the statutes 
which have been discussed capably and at length by counsel 
for both plaintiff and defendant, define certain rights which 
will accrue to enrolled members of the tribe by the enact¬ 
ment of this statute rather than to all members of the tribe. 
The fact that the Secretary of the Interior was required to 
approve, by the Act of June 28, 1906, referring particu¬ 
larly to page 41 of the book entitled “Laws Relating to 
Osage Indians” as furnished by Government Counsel is sig¬ 
nificant. The statute provided “after revision and ap¬ 
proval by the Secretary, the roll shall constitute the ap¬ 
proved roll of said tribe.” 

Under the circumstances the Court believes that the fail¬ 
ure of the plaintiff to be an enrolled member of the Osage 
Tribe precludes her from maintaining this action, 
5 and the Court is of the opinion that ithe second 
ground of the motion for summary judgment filed by 
the defendant likewise supports the Court in its ruling for 
the defendant on this motion. 






BRIEF FOR APPELLEE 


IN THE 

©nitcb dtate* Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,753 

United States of America ex rel. Irene Kohpay, now 

Cornell, appellant, 

v. 

Oscar L. Chapman, Secretary of the Department of the 
Interior of the United States, appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


A. DEVITT VANECH. 

Assistant Attorney General. 
RALPH A. BARNEY, 

Attorney, Department of Justice, 

Washington, D. C . 


United States Court of Appeals 

For the 

District of Columbia Circuit 

HLED NOV 13 1950 

’ CLERK 











QUESTIONS PRESENTED 


1. The question presented in this case is whether the ap¬ 
pellant can, by an action in the nature of mandamus, compel 
the Secretary of the Interior to disburse to her a pro rata 
share of the Osage tribal funds since she is not an enrolled 
member of the tribe and does not, by this action, seek enroll¬ 
ment in said tribe. 

2. The further question presented is whether the court 
erred in deciding that it was without jurisdiction to enter¬ 
tain this action because it is, in fact, a suit against the 
United States which had not consented to be sued. 


(i) 
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IN THE 


UniteiJ States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,758 

United States of America ex kel. Irene Kohpay, now 

Cornell, appellant, 


v. 

Oscar L. Chapman, Secretary of the Department of the 
Interior of the United States, appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


OPINION BELOW 

The district court did not write a formal opinion. The 
remarks of the court from the bench outlining the reason 
for the dismissal of the petition are included in the Joint 
Appendix, p. 24. 

JURISDICTION 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia entered 
on the 17th of July 1950, dismissing a complaint in the 
nature of mandamus seeking to compel the appellee as 
Secretary of the Interior to pay over to the appellant the 
sum of $393,551.73 with interest (Joint App. 22). Notice 


(l) 
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of appeal was filed July 19, 1950 (Joint App. 23). The 
jurisdiction of the district court rests on 28 U. S. C., sec. 
1331. The jurisdiction of this Court is invoked under 28 
U. S. C. 1291. 

STATEMENT 

This suit was instituted by a complaint for relief in the 
nature of mandamus filed December 1, 1949. It seeks to 
compel the appellee, Oscar L. Chapman, in his official ca¬ 
pacity as Secretary of the Interior, to pay over to appellant 
an aggregate sum of $393,551.73 with interest from the 
tribal funds of the Osage Indians. 

For the purposes of this appeal there is no dispute as to 
the facts. The appellant was born on January 27, 1906. 
She is the illegitimate daughter of Harry Kohpay, an 
enrolled member of the Osage Tribe, and the sister of 
Kohpay’s wife. 1 She is not an heir of Harry Kohpay 2 
and her name was not on the approved roll of the members 
of the Osage Tribe. A thorough search of the records 
.fails to disclose that any application for her enrollment 
had ever been presented to the appellee or to any of his 
predecessors in office (Joint App. 14-15). 

Under this very simple statement of facts, the issue 
emerges: Is the appellant entitled to participate in the 
distribution of Osage tribal property and resources? Ap¬ 
pellant contends that she is, because of her birth in 1906 as 
the daughter of Harry Kohpay, an enrolled member of the 
tribe (Joint App. 2-8). The appellee says that since she 
is not enrolled she may not participate under existing law, 
and that the court is without jurisdiction to compel the ap¬ 
pellee to make distribution to her because this is a matter 
of governmental policy and the action is in fact against 
the United States which has not consented to suit. 


1 The decree determining the heirs of Harry Kohpay finds that 
the mother was “Lela Thompson, a single white woman, to whom 
the decedent was never married, a sister of the wife of said de¬ 
cedent.” (Joint App. 11.) 

2 The County Court of Osage County found and determined that 
appellant ‘‘is not a legal heir of said Harry Kohpay and does not 
inherit any portion of his estate.” (Joint App. 11.) 
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On March 6, 1950, the appellee moved to dismiss and for 
summary judgment, attaching thereto his affidavit (Joint 
App. 14-17). No affidavits in reply were filed. On June 
7,1950, a full hearing was had on the arguments of counsel 
and the court sustained the motion of the appellee on the 
grounds set forth (Joint App. 24-26). Thereafter a motion 
for a rehearing was filed, supported by an affidavit of one 
of the attorneys for appellant (Joint App. 17-20), but this 
was denied on July 17, 1950 (Joint App. 22), and this 
appeal followed. 

STATUTES INVOLVED 

The Osage Indians have, with certain exceptions to be 
hereinafter noted, been governed by special legislation and 
not by general legislation. The basic statute is commonly 
known and referred to as the Osage Allotment Act approved 
June 28,1906, 34 Stat. 539. Its purpose and intent are dis¬ 
closed by its title, being “An Act for the division of lemds 
and funds of the Osage Indians in Oklahoma Territory, and 
for other purposes Section 1 provides: 

Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled, That the roll of the Osage tribe of Indians, 
as shown by the records of the United States in the 
office of the United States Indian Agent at the Osage 
Agency, Oklahoma Territory, as it existed on the first 
day of January, nineteen hundred and six, and all chil¬ 
dren bom between January first, nineteen hundred 
and six, and July first, nineteen hundred and seven, to 
persons whose names are on said roll on January first, 
nineteen hundred and six, and all children whose names 
are not now on said roll, but who were born to members 
of the tribe whose names were on the said roll on Jan¬ 
uary first, nineteen hundred and six, including the 
children of members of the tribe who have, or have had, 
white husbands, is hereby declared to be the roll of 
said tribe, and to constitute the legal membership 
thereof: Provided, That the principal chief of the 
Osages shall, within three months from and after the 
approval of this Act, file with the Secretary of the 
Interior a list of the names which the tribe claims 
were placed upon the roll by fraud, but no name shall 
be included in said list of any person or his descendants 
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that was placed on said roll: prior to the thirty-first day 
of December, eighteen hundred and eighty-one, the date 
of the adoption of the Osage constitution, and the Sec¬ 
retary of the Interior, as early as practicable, shall 
carefully investigate such cases and shall determine 
which of said persons, if any, are entitled to enroll¬ 
ment ; but the tribe must affirmatively show what names 
have been placed upon said roll by fraud; but where the 
rights of persons to enrollment to the Osage roll have 
been investigated by the Interior Department and it 
has been determined by the Secretary of the Interior 
that such persons were entitled to enrollment, their 
names shall not be stricken from the roll for fraud 
except upon newly discovered evidence; and the Secre¬ 
tary of the Interior shall have authority to place on 
the Osage roll the names of all persons found by him, 
after investigation, to be so entitled, whose applica¬ 
tions were pending on the date of the approval of this 
Act; and the said Secretary of the Interior is hereby 
authorized to strike from the said roll the names of per¬ 
sons or their descendants which he finds were placed 
thereon by or through fraud, and the said roll as above 
provided, after the revision and approval of the Secre¬ 
tary of the Interior, as herein provided, shall consti¬ 
tute the approved roll of said tribe; and the action of 
the Secretary of the Interior in the revision of the roll 
as herein provided shall be final, and the provisions 
of the Act of Congress of August fifteenth, eighteen 
hundred and ninety-four, Twenty-eight Statutes at 
large, page three hundred and five, granting persons 
of Indian blood who have been denied allotments the 
right to appeal to the courts, are hereby repealed as 
far as the same relate to the Osage Indians; and the 
tribal lands and tribal funds of said tribe shall be 
equally divided among the members of said tribe as 
hereinafter provided. 

Insofar as it is material, section 2 of that act provides: 

That all lands belonging to the Osage tribe of Indians 
in Oklahoma Territory, except as herein provided, 
shall be divided among the members of said tribe, 
giving to each his or her fair share thereof in acres, 
as follows: 

First. Each member of said tribe, as shown by the 
roll of membership made up as herein provided, shall 
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be permitted to select one hundred and sixty acres of 
land as a first selection; • • [Italics supplied.] 

Insofar as it is material, section 4 of that act provides: 

That all funds belonging to the Osage tribe, and all 
moneys due, and all moneys that may become due, or 
may hereafter be found to be due the said Osage tribe 
of Indians, shall be held in trust by the United States 
for the period of twenty-five years from and after the 
first day of January, nineteen hundred and seven, 
except as herein provided: 3 

First. That all the funds of the Osage tribe of In¬ 
dians and all the moneys now due or that may hereafter 
be found to be due to the said Osage tribe of Indians, 
and all moneys that may be received from the sale of 
their lands in Kansas under existing laws, and all 
moneys found to be due to said Osage tribe of Indians 
on claims against the United States, after all proper 
expenses are paid, shall be segregated as soon after 
January first, nineteen hundred and seven, as is prac¬ 
ticable and placed to the credit of the individual mem¬ 
bers of the said Osage tribe on a basis of a pro rata 
division among the members of said tribe, as shown 
by the authorized roll of membership as herein pro¬ 
vided for, or to their heirs as hereinafter provided, 
• • • 


• •••••• 

Second. That the royalty received from oil, gas, 
coal, and other mineral leases upon the lands for which 
selection and division are herein provided, and all 
moneys received from the sale of town lots, together 
with the buildings • thereon, and all moneys received 
from the sale of the three reservations of one hundred 
and sixty acres each heretofore reserved for dwelling 
purposes, and all moneys received from grazing lands, 
shall be placed in the Treasury of the United States 
to the credit of the members of the Osage tribe of 
Indians as other moneys of said tribe are to be deposited 
under the provisions of this act, and the same shall 
be distributed to the individual members of said Osage 
tribe according to the roll provided for herein, in the 

3 The period has been extended to Apr. 8, 1983, Act June 24, 
1938, 52 Stat. 1034. 



maimer and at the same time that payments are made 
of interest on other moneys held in trust for the Osages 
by the United States, except as herein provided. 
[Italics supplied.] 

Section 5 of that act provides: 

That at the expiration of the period of twenty-five 
years from and after the first day of January, nineteen 
hundred and seven, the lands, mineral interests , and 
moneys, herein provided for and held in trust by the 
United States shall be the absolute property of the 
individual members of the Osage tribe, according to 
the roll herein provided for , or their heirs, as herein 
provided, and deeds to said lands shall be issued to 
said members, or to their heirs, as herein provided, 
and said moneys shall be distributed to said members, 
or to their heirs, as herein provided, and said members 
shall have full control of said lands, moneys, and 
mineral interest, except as hereinbefore provided. 
[Italics supplied.] 

Section 12 of that act provides: 

That all things necessary to carry into effect the 
provisions of this act not otherwise herein specifically 
provided for shall be done under the authority and 
direction of the Secretary of the Interior. 

SUMMARY OF ARGUMENT 

1. The Osage Allotment Act and all subsequent amenda¬ 
tory legislation contemplated that the division of the Osage 
tribal estate and the subsequent distribution of the income 
therefrom should be made only to those members whose 
names were included on the roll approved by the Secretary 
of the Interior, or to the heirs of such enrollees. 

2. That since the name of the appellant is not on the 
approved roll, and this action does not seek to add her 
name to that roll, the court may not direct the appellee to 
pay her any of the tribal funds. 

3. That the question of whether any person who is not 
enrolled as a member of the Osage Tribe shall participate 
in the division of tribal property, and the subsequent dis- 
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tribution of tribal income, is a matter under the control of 
the United States and may not be inquired into by the courts 
in the absence of the United States, which has not consented 
to be sued. 

% ARGUMENT 

STATEMENT 

I 

The case involves a question which is somewhat novel 
in Indian law. In Ickes v. Pattis on, 65 App. D. C. 116, and 
United States ex rel. Jump v. Ickes , 73 App. D. C. 141, cer¬ 
tiorari denied 313 U. S. 575, the plaintiffs each claimed that 
he or his ancestor was entitled to participate in the dis¬ 
tribution of the Osage tribal estate, and each sought by 
mandamus to compel the Secretary of the Interior to add 
his name to the approved roll of Osage Indians. In each 
of those cases it was alleged that the name of the person 
originally appeared on a roll and was improperly stricken. 
Here it is not alleged that the name of the appellant was 
ever on the roll, and the uncontroverted affidavit of the 
appellee that her name is not on the approved roll 4 

The petition does not seek to require the Secretary to 
enroll her. The relief sought here is to compel the Secre¬ 
tary to pay appellant the equivalent of the value of the 
lands allotted to enrolled members of the tribe plus the 
equivalent of the funds disbursed to such enrolled members. 
Except for this the Pattison and Ickes cases would be deci¬ 
sive without further discussion. Probably because of these 
decisions appellant does not now seek enrollment. But this 
fact is, in our opinion, fatal to the contentions of the appel¬ 
lant, for the result is that appellant seeks to participate 
in the distribution of tribal property without a determina¬ 
tion that she is a duly enrolled member of the tribe. 

HISTORICAL BACKGROUND 

Appellant in her brief gives a small portion of the his¬ 
torical background of the Osage Indians, and the appellee 
makes no objection to any of the facts stated. We believe 
that a more complete statement, as heretofore set out by the 


4 Joint App. p. 15. 
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courts, will help this Court in the correct determination 
of the issues involved. 

Originally the Osage Indians claimed a vast area of land 
in what are now the States of Arkansas, Missouri, Okla¬ 
homa, and Kansas. By a series of treaties with the United 
States the Osages sold and ceded their lands in Arkansas 
and Missouri, 5 * and Oklahoma,® until they retained only 
an area 50 miles wide, north and south, and about 250 miles 
long, east and west, in the present State of Kansas. By 
a treaty with the Government made in 1865 (14 Stat. 687), 
and by the subsequent Act of Congress of July 15, 1870, 
16 Stat. 335, all of their lands in Kansas were sold and the 
proceeds were held in trust by the Government for these 
Indians. 

The proceeds of the sale of their Kansas lands amounted 
to more than $9,000,000, 7 out of which, for a consideration 
of $1,099,137.41, they bought their present reservation in 
Oklahoma from the Cherokees. Be Noya v. Arrington , 163 
Okla. 44, 20 P. 2d 563. This purchase was confirmed by 
the Act of June 5,1872,17 Stat. 228. By the Act of March 
3,1883, 22 Stat. 603, the Cherokee Nation was authorized to 
execute conveyances “to the United States in trust only 
for the benefit of the • • • Osages now occupying said 
tract.” The conveyance by the Cherokees was executed 
June 14, 1883, in accordance with the provisions of that 
act, 8 Under this conveyance this Court held in the Ickes 
case, supra (p. 142); 

* * * title to the lands of the Osages was held by the 
United States in trust for the tribe as a whole. No 
right or incident of tribal membership was inheritable 
or alienable, for the membership of each individual and 
the right to share in the tribal community property 
arose by birth and terminated by death. 


5 Nov. 10, 1808, 7 Stat. 107; Sept. 25, 1818, 7 Stat. 183. 

•June 2,1825, 7 Stat. 240. 

7 App. Br. p. 23. The actual amount, after deducting expenses, 
was $10,200,523.67 (Kept. GA.O. in Osage Tribe v. United States, 
66 C. Cls. 64). 

8 Book 6, Indian Deed Records, p. 482, Dept. Int. 


ENROLLMENT NECESSARY 

This was the factual and legal situation at the time of 
the passage of the Act of June 28,1906, 34 Stat. 539, which 
provided for the division and distribution of a portion of 
the tribal property. Concerning the Allotment Act, this 
Court, in the I ekes case, said (p. 143): 

The purpose of the 1906 Act was to change the rule 
and allot the surface absolutely to the individual mem¬ 
bers and to make like distribution of certain accumu¬ 
lated funds. Title to the minerals was to be retained 
by the United States in trust for the tribe. 

This conclusion of the court is clearly borne out by the 
provisions of the Allotment Act which required all lands,® 
accumulated funds, 10 and future income 11 to be distributed 
to the members of the tribe. But it was not sufficient to 
provide merely that these lands and funds were to be dis¬ 
tributed to the “members” of the tribe. Some method of 
determining the identity of such “members” had to be 
provided. This the Congress did by section 1 of the act 12 
It will be observed that the method of determining who 
should participate in the division and distribution was the 
making and approval of a roll of Indians. Concerning this 
provision, Mr. Chief Justice Groner said in the lekes case 
(p. 143): “Congress provided * * * that the roll so 
constituted should determine the persons entitled to share 
in the distribution.” Again we say that this conclusion is 
abundantly borne out by the Allotment Act which provides 
that “Each member of said tribe, as shown by the roll of 
membership made up as herein provided ,” [Italics sup¬ 
plied.] may select his share of the lands; ** that all accumu¬ 
lated funds were to be segregated “and placed to the credit 
of the individual members of the said Osage tribe On & basis 
of a pro rata division among the members of said tribe, as 


•Sec. 2, supra, p. 4. 

10 Sec. 4(1), supra, p. 5. 

11 Sec. 4(2), supra, p. 5. 

12 Supra, p. 3. 

13 Sec. 2, supra, p. 4. 
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shown by the cwihorized roll of membership as herein 
provided for, or to their heirs as hereinafter provided”; 14 
[Italics supplied.] and the provision that the “royalty re¬ 
ceived from oil, gas, coal, and other mineral leases • • • 
and all moneys received from the sale of the three reser¬ 
vations • • • and all moneys received from grazing 

lands, shall be placed in the Treasnry of the United States 
to the credit of the members of the Osage tribe • • • 
and the same shall be distributed to the individual members 
of said Osage tribe according to the roll provided for herein 
• • • [Italics supplied.] 15 

Thus it seems clear that a “roll of membership” was 
required by Congress. Basically this roll consisted of 
(1) the roll in the agent’s office as it existed on January 
1, 1906; (2) all children bom between January 1, 1906, 
and July 1, 1907, to persons on the 1906 roll, and (3) chil¬ 
dren bom to white husbands of tribal members. 1 ® The 
Secretary of the Interior was authorized to add to or 
strike names from the roll, which “is hereby declared to be 
the roll of said tribe and to constitute the legal member¬ 
ship thereof; • • • and said roll as above provided, 
after the revision and approval of the Secretary of the 
Interior, as herein provided, shall constitute the approved 
roll of said tribe; and the action of the Secretary of the 
Interior in the revision of the roll as herein provided shall 
be final.” 17 

So Congress has declared that the persons on the roll 
as approved shall constitute the legal membership of the 
tribe. And this was necessary for practical reasons. The 
lands, with certain reservations, were to be divided equally 
among the enrolled members; the accumulated funds were to 

14 Sec. 4(1), supra, p. 5. 

15 Sec. 4(2), supra, p. 5. 

a ®This provision was probably inserted to make the Osage law 
consistent with the general law on the subject (Act June 7, 1897, 
30 Stat. 90; 25 U. S. C. 184) and to correct an administrative ruling 
that children bom to white fathers who married Indian women 
subsequent to June 7,1897, were not entitled to enrollment (see 13 
Comp. Treas. 547). 

17 Sec. 1, supra, p. 3. 
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be divided on a “pro rata” basis; and the future income 
was to be divided among the enrolled members. Obviously, 
a roll had to be made in order to determine (1) how much 
land each person should receive; (2) what his pro rata 
share of the accumulated trust funds was, and (3) how 
much each member would receive from the future income. 
Equally obvious is the fact that the roll identified the 
persons entitled to receive the funds. > 

In the case of Kenney v. Miles, 250 U. S. 58, Mr. Justice 
Van Devanter said (p. 60): 

Lah-tah-sah was an Indian of the Osage tribe, duly 
enrolled as such. This entitled her to share in the 
division and allotment of the lands and funds of the 
tribe under the Act of June 28, 1906, c. 3572, 34 Stat 
539. 

Lands allotted to or inherited by enrolled members were 
subject to restrictions on alienation varying with the 
degree of blood of the individual. But an Osage who was 
not enrolled was not subject to those restrictions. Thus 
in the case of United States v. La Motte , 67 F. 2d 788, the 
Court of Appeals for the Tenth Circuit had under con¬ 
sideration the question “of whether George Allen was a 
member of the Osage tribe. His parents were members.” 
This boy was bom after July 1,1907, the date on which the 
rolls closed. After quoting the applicable portions of Sec¬ 
tion 1 of the Allotment Act, Circuit Judge Bratton said: 

Appellant argues that the statute relates exclusively 
to the official roll of the tribe; that it prescribes the 
names which shall constitute such roll; that it provides 
the names which shall constitute membership of the 
roll, not membership of the tribe. In other words, it 
is urged that young Allen was a member of the tribe but 
not a member of the roll for allotment purposes. 
Congress clearly undertook to provide membership in 
the tribe in order that consequent rights could be 
determined therefrom. Merely fixing a roll and declar¬ 
ing who should be members of it, not members of the 
tribe, would be legislative fiction. "We do not think 
Congress willed to do that. Keeping the obvious pur¬ 
pose of the act in mind and without indulging in techni¬ 
cal grammatical refinements concerning file antecedent 



12 


to which the language of the statute, “and to constitute 
the legal membership thereof,” refers, it is obvious 
that Congress intended to provide that the names of 
those specified in the act should constitute the official 
roll of the tribe and that such persons should consti¬ 
tute the membership of the tribe. Since George Allen 
was born subsequent to July 1,1907, he was not a mem¬ 
ber of the tribe for allotment purposes. Not being such 
member, no restriction existed upon his right to alien¬ 
ate the interest in the land inherited from his father 
unless, under the law then in force, the restriction 
imposed upon the original allottee followed the land 
into the hands of a nonrestrieted Osage. [Italics sup¬ 
plied.] 

The language used is applicable to the case under con¬ 
sideration even though the facts are different It is not a 
legitimate objection that the LaMotte case involved a per¬ 
son born after the closing of the rolls. George Allen was, 
admittedly, an Osage Indian, but the restrictions imposed 
by the several Acts of Congress which applied to enrolled 
members were not applicable to him. Likewise in this 
case, since Irene Kohpay, now Cornell, is not an enrolled 
member of the tribe, the benefits which the several Acts 
of Congress conferred on enrolled members are not appli¬ 
cable to her. 

We have previously referred to and quoted from the 
opinion of this Court in United States ex rel. Jump v. Ickes. 
As a corollary case to that one, the plaintiff Jump filed an 
action in the District Court for the Northern District of 
Oklahoma (Jump v. Ellis, 22 F. Supp. 380). In that case 
she sought to have the records at the Osage Agency cor¬ 
rected so as to include the name of Bennie Strikeaxe 
thereon. The court—a judge of long experience in Indian 
affairs and particularly Osage Indian matters—said this 
apropos of the effect of nonenrollment (p. 382): 18 

It is contended by plaintiffs that a court of equity 
has a right to remove clouds upon titles, which as a 

18 The decision on appeal concerned itself wholly with the proposi¬ 
tion that the Secretary of the Interior was a necessary party to the 
litigation. Jump v. EUis, 100 F. 2d 130, certiorari denied 306 U. S. 
645. ' . .. 
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general proposition is a sound principle of law. In 
the instant case, the Allotment Act conclusively estab¬ 
lishes that no cloud has been placed upon any title or 
right of plaintiffs. No cloud exists upon any title or 
right of plaintiffs y because they could have'no right 
to participate in the tribal funds and properties unless 
Bennie Strikeaxe had been placed upon the final roll y 
as approved by the Secretary of the Interior. The 
fact that he was omitted from the final roll divested 
plaintiffs of any right to participate in the funds and 
properties of the tribe. Cases are cited by plaintiffs 
sustaining the proposition that officials are without 
authority to erase from approved Indian rolls, without 
notice of hearing, the name of one who has received an 
allotment certificate, or who has obtained vested rights 
by reason thereof. See Garfield v. U. S. ex reL 
Goldsby, 211 U. S. 249, 29 S. Ct 62, 53 L. Ed. 168; 
TTnited States v. Wildcat, 244 U. S. Ill, 37 S. Ct. 561, 
61 L. Ed. 1024; Brown v. Hitchcock, 173 U.' S. *473, 
19 S. Ct. 485, 43 L. Ed. 772; Tiger v. Twin State Oil 
Company, 10 Cr., 48 F. 2d 509; Kemohah v. Shaffer 
Oil Company, D. C^ 38 F. 2d 665. These authorities 
are not controlling in the instant case, and have no 
application herein for the reason that no rights have 
become vested in plaintiffs; Bennie Strikeaxe nor plain¬ 
tiffs were ever enrolled upon the final approved tribal 
roll of the Osage Indians. If Bennie Strikeaxe had 
been enrolled upon the final roll, approved by the 
Secretary of the Interior, and Ms name had been 
subsequently erased therefrom, the cited cases would 
be controlling. [Italics supplied.] 

Here again is a decision wMch we believe correctly sets 
out the law, although the facts are different. There the 
trial court held that the claimant was not entitled to any 
rights because the name of Bennie Strikeaxe was not on 
the approved rolL That is the contention made by the 
appellee in this case. 

Appellant refers to and quotes from several administra¬ 
tive rulings wMch, she says, support her right to participate 
in the distribution. In our opinion none of them reach the 
point at issue here. The opinion of Assistant Attorney 
General Frank Campbell 19 does not even remotely touch the 


19 App. Br* p. 7. 
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subject. The questions there presented are set out in his 
opinion and relate solely to the effect of death subsequent 
to January 1,1906, in the case of persons on the roll on that 
date, or the death of children born between January 1,1906, 
and July 1, 1907. The whole opinion presupposes they 
were either enrolled or entitled to enrollment. No ques¬ 
tion was asked nor answered that in any way touches on the 
right of a person, whose name was not on the roll and for 
whom no application for enrollment was pending, to parti¬ 
cipate in the distribution of tribal property. 

Appellant refers to and quotes portions of a decision of 
the Comptroller of the Treasury in the 1 ‘Back Payment 
Claims” (13 Comp. Treas. 547). The decision is not con¬ 
trolling nor even persuasive for a variety of reasons: (1) 
All of the children were bora prior to the act of 1906; (2) 
all of them were enrolled following the Act of April 1,1905; 
(3) the Auditor for the Department of the Interior very 
clearly stated “These claims are for back annuities under 
existing law and regulations, independent of and with no 
relation to the Act of June 28, 1906”; in affirming the 
Auditor, the Assistant Comptroller said (p. 554): 

Whether a person not theretofore enrolled, and under 
existing laws and regulations not entitled to enroll¬ 
ment, who may have been or may be enrolled under the 
act of June 28, 1906, becomes by virtue of such enroll¬ 
ment entitled to annuity payment, and if so from what 
date, are questions not necessary to be considered or 
determined in deciding upon the claims now under con¬ 
sideration. The annuitants whose payment is claimed, 
so far as shown by the evidence, were both by law and 
regulation entitled to be enrolled and paid long 
before the act of June 28, 1906, was passed. The 
fact that some or all of the claimants cite said act as 
authority for enrollment does not impair the preexist¬ 
ing right of enrollment. The claims should be consid¬ 
ered and decided without reference to the act of June 
28,1906, or as though that act had not been passed, as 
held by the Auditor, whose decision is approved. 

In Jump v. Ellis, 100 F. 2d 130,131, the Court of Appeals 
for the Tenth Circuit set out the whole process of enroll¬ 
ment in the Osage Tribe from 1881, the date of the Osage 
tribal constitution, to and including the making and ap- 


proval of the final roll. As to new-born children, it appears 
that the practice was to present applications to the tribal 
council and, if approved by the council, they were added to 
the roll. The uncontroverted affidavit of the appellee is that 
there is no record of any application having been made by, 
for, or on behalf of the appellant. 20 

Appellant apparently contends that Garfield v. United 
States ex rel. Goldsby , 211 U. S. 249, supports her right to 
share in the distribution. This is not borne out by either 
the facts of the Goldsby case or the law as laid down therein. 
The facts in that case were that Goldsby’s name was on the 
roll approved by the Secretary of the Interior; he selected 
his land and was issued a certificate of allotment. “On 
March 4,1907, the Secretary of the Interior without notice 
to the relator and without his knowledge, erased his name 
from the rolls and opposite the same caused the entry to 
be made, ‘cancelled March 4, 1907.’ ” 

Thus it appears that the facts are fundamentally differ¬ 
ent from the facts in the present case. Goldsby was enrolled 
and had received a certificate of allotment. Irene Kohpay 
has never been on any roll. This difference is clearly 
pointed out in the following language by the Court (p. 260): 

By the conceded action of the Secretary prior to the 
striking of Goldsby’s name from the rolls, he had not 
only become entitled to participate in the distribution 
of the funds of the nation, but, by the express terms of 
§ 23 of the act of July 1,1902 (32 Stat. at L. 641, chap. 
1362), it was provided that the certificate should be 
conclusive evidence of the right of the allottee to the 
tract of land described therein. We have therefore 
under consideration in this case the right to control by 
judicial action an alleged unauthorized act of the Secre¬ 
tary of the Interior for which he was given no authority 
under any act of Congress. 


20 This fact seems to have been admitted, tacitly at least, by the 
appellant for in her brief she says (p. 21): “Moreover, by reason 
of the failure of the defendant, and his predecessors in office, to 
inform plaintiff of her rights and to see that her rights were pro¬ 
tected, Irene Kohpay had no knowledge of her rights now claimed 
and asserted until after the death of her father when she consulted 
attorneys as to her right to inherit from her father ” [Italics 
supplied.] 
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Tims the factual situation was similar to that in Jump 
v. Ickes, decided by this Court, and not to the facts in this 
case. 

Nor is the case of Levindale Lead & Zinc Mining Co. v. 
Coleman, 241 U. S. 432, of any help to the appellant in this 
case. The language quoted in appellant’s brief was merely 
a recitation by the court of the provisions of the 1906 Allot¬ 
ment Act. The court was not interpreting the statute; it 
was merely paraphrasing its provisions by way of leading 
up to the provisions pertinent to that case. The fact is 
that the child whose allotment was partly in controversy and 
who was born and died on February 27, 1906, was a duly 
enrolled member of the tribe to whom an allotment was made 
posthumously in the name of his heirs (p. 433). The case 
has no bearing on the present situation. 

Appellant apparently uses the Coleman case to support 
her theory that upon birth she “became vested with all 
rights, privileges, and immunities of every other member 
of the tribe in its own individual right. For all intents and 
purposes, the Congress enrolled such a child and declared 
it to be a legal member of the tribe, especially for the pur¬ 
pose of the division of tribal property . 9 ’ 21 There is no basis 
, for such a conclusion from the Coleman case or any other 
case cited by appellant. Such a contention is completely 
contrary to the provisions of the statute which authorize 
the investigation of enrollments; which authorize the placing 
of names on the roll; which authorize the Secretary to strike 
names from the roll, and provide that the roll “after the 
revision and approval of the Secretary of the Interior, as 
herein provided, shall constitute the approved roll of said 
tribe; and the action of the Secretary of the Interior in the 
revision of the roll as herein provided shall be final • • V’ 
If, as contended by appellant, the act constituted the enroll¬ 
ment, then these provisions are meaningless. 

We have found no case which passes squarely on the ques¬ 
tion whether enrollment is a prerequisite to participation • 
in the division of Indian tribal assets. Certainly the appel¬ 
lant has not cited any. AH of the cases which have any bear- 


M App. Br. pp. 16-17. 



mg on the question assume that enrollment is necessary and 
proceed on that assumption. 

In the famous Cherokee Intermarriage Cases, 203 U. S. 
76, the controversy arose “as to the rights of white persons 
intermarried with Cherokee citizens, and a protest has been 
filed with this Department [Interior] • • • against 

the enrollment of intermarried persons, so as to recognize 
their right to participate in the distribution of any of the 
common property of the Cherokee Nation of whatever 
kind or character.’ 7 22 The Court of Claims found that there 
were several classes of citizens among the Cherokee Indians 
and entered its decree accordingly, but in each instance 
where the court found that the class was entitled to partici¬ 
pate in the division of any part of the Cherokee property 
it directed that they be “enrolled.” 23 

In affirming the case the Supreme Court characterized 
the nature of the case thus (p. 94): 

We are dealing with the right of enrollment so as to 
entitle the persons enrolled to participate in the dis¬ 
tribution of the lands and vested funds of the Cherokee 
Nation, and not with questions arising in respect of 
improvements on the public domain. 

In Henry Gas Co. v. United States, 191 Fed. 132 (8 
C. C. A.), the court said: 

The enrollment of this minor conclusively determines 
her right to participate in the distribution of the tribal 
property of the Cherokee Nation. 

In Vezina v. United States, 284 Fed. 695 (8 C. C. A.), 
Judge Stone said (p. 699): 

From this summary, it is clear that these appellants 
knew prior to settling on the land and at all times 
covered by the record, that enrollment was a prerequi¬ 
site to allotment, and that they were not enrolled. 

22 From the statement of transmittal of the matter by the Secre¬ 
tary of the Interior to the Court of Claims under the Bowman Act. 
40 C. Os. 435. 

28 The decree! is set forth in full in 40 C. Cls. on p. 446. 
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While these cases all assume that enrollment is necessary 
to entitle a person to allotment, we believe that they cor- • 
rectly state the law. To hold otherwise would make the 
provisions of Section 1 of the Allotment Act meaningless. 
This is particularly true of that provision which requires 
the approval of the Secretary of the Interior. The case of 
Lemieux v. United States, 15 F. 2d 518 (8 C. C. A.), involved 
an allotment of land. The claimant, admittedly an Indian, 
had located on the land and had received a certificate of 
allotment from the Indian Agent. This certificate was 
never approved by the Secretary of the Interior as required 
by law, and later the same land was allotted to another 
Indian. Years later Lemieux sued to recover his allotment. 
In denying his claim Judge Sanborn said (p. 521): 

The trial court took the position that there was some¬ 
thing more than a mere ministerial duty to be per¬ 
formed in connection with the approval or disapproval 
of his selection; that there was not only presented to 
the Secretary the question as to whether Lemieux was 
a member of the Fond du Lac Band, about which there 
seems to be no question, but also whether, with respect 
to the Fond du Lac reservation, he was “an Indian 
located thereon/* and whether he was “ready, compe¬ 
tent, and qualified ,, to receive an allotment. We also 
take this view of the matter. 

This reasoning is, we believe, applicable to the require¬ 
ment for the approval of the roll by the Secretary of the 
Interior. We believe that under the statute it was the 
right and duty of the Secretary to inquire into and deter¬ 
mine whether a person claiming the right to share in the 
distribution of the Osage tribal estate is authorized under 
the statute to do so. 

The case of Wilbur v. United States ex rel. Kadrie, 281 
U. S. 206, involved the action by two different Secretaries 
of the Interior on the enrollment of a family of Chippewa 
Indians. In 1919 the then Secretary approved the enroll¬ 
ment of the family. In 1927 a succeeding Secretary held 
that the family was not entitled to enrollment and directed 
that their enrollment be canceled. Mandamus was brought 
to compel the Secretary to restore the names of the family 
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to the roll. In reversing this Court (58 App. D. C. 365, 30 
F. 2d 989), Mr. Justice Van Devanter, speaking of the 
authority of the succeeding Secretary, said (p. 217): 

The latter was charged, no less than tfie former had 
been, with the duty of supervising the payment of the 
interest annuities and of causing them to be distributed 
among those entitled to them and no others; and if he 
found that individuals not so entitled were sharing in 
the annuities by reason of a mistaken or erroneous 
ruling of the former his authority to revoke that ruling 
and stop further payments under it was the same as 
if it had been his own act. 

These decisions clearly indicate that in providing for the 
approval of a roll of membership by the Secretary of the 
Interior the Congress was not requiring the performance 
of a mere ministerial duty. Congress contemplated that 
the Secretary would see to it that only the names of 
authorized persons were included on the roll. In the pres¬ 
ent case appellant seeks to circumvent that rule. This we 
say she cannot do. 

THE UNITED STATES IS AN INDISPENSABLE PARTY 

Once again we call the attention of the Court to the fact 
that appellant does not by her petition seek enrollment 
That being true, the question remains whether this action 
may be maintained solely against the Secretary of the 
Interior in the absence of the United States as a party to 
the litigation./ 

Appellant cites no cases in support of her theory that 
the United States is not a necessary party to this litiga¬ 
tion. Her contention seems to be summed up in her brief 
as follows: 24 r 

We submit that the defendant, the Secretary of the 
Interior, does acquire, possess, and control and has 
authority to disburse, without further Act of Congress 
other than the Act of June 28, 1906, and Acts supple¬ 
mental thereto, and amendatory thereof, approxi¬ 
mately $2,600,000.00 per annum, out of which he may 
be required to compensate Irene Kohpay for her loss 


24 P. 21. 
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and damages without cost to him, or his predecessors 
in office, and without loss to other members of the tribe 
because of the over-payments and distributions already 
made to them. 

There are two answers to this contention. First, Con¬ 
gress has specifically declared how the lands were to be 
divided and the funds disbursed. They were to be divided 
and disbursed to the members of the tribe “as shown by the 
roll of membership made up as herein provided.” 23 This 
method of distribution was determined upon by Congress 
exercising its plenary power of control over the property 
of Indian tribes. There is no authority in the courts to 
direct the Secretary of the Interior to divide or disburse 
funds in any manner contrary to the direction of Congress 
acting within the scope of its authority. Since Irene 
Kohpay is not an enrolled member of the tribe and is not 
an heir at law of Harry Kohpay, deceased, a direction by 
the courts to disburse funds to her would amount to the 
determination of Indian, policy in the absence of the United 
States. This, we say, the courts cannot do. 

Secondly, appellant seeks payment out of property held 
by the United States in trust for the Indians. Although 
she appears to contend that only the proceeds of the sale 
of the Kansas lands are held in trust by the Government, 
this is not the fact and it has been so held by this and other 
courts. As we have heretofore pointed out, Mr. Chief 
Justice Groner in United States v. Ickes, 73 App. D. C. 143, 
referred to the fact that “Title to the minerals was to be 
retained by the United States in trust for the tribe.” 

The Court of Claims in Osage Tribe v. United States, 102 
C. Cls. 545, 551, said: 

The minerals, including oil and gas, were not made 
subject to allotment but were retained in Tribal owner¬ 
ship, the Tribe being given power to make mineral 
leases, with the approval of the Secretary of the 
Interior, and the royalties to go into the common funds 
of the Tribe which were held by the Government. 


25 Secs. 2, 4, and 5, Act 1906, supra, pp. 4-6. 
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In the case of Taylor v. Tayrien, 51 F. 2d 884, the court 
of appeals, referring to the nature of the trust exercised 
by the United States, said (p. 886): 

• * * It is contended that, as to half-bloods with cer¬ 
tificate of competency, the trust is a “dry” one, in that 
the trustee has no active duties of management or 
control. This is not true as to the “tribal trust”; the 
act places upon the trustee the very important and 
active duties of fixing the royalties for the mineral 
leases, and approving their terms, and of collecting 
the royalties and distributing them, partly to the main¬ 
tenance of schools, partly for agency and emergency 
purposes, and partly to the credit of the members 
of the tribe # * *. 

Since the appellant contends that any payment made to 
her in this case would come out of Osage tribal funds, it 
is plain that any judgment rendered would affect this 
“tribal trust” property. 

But we see no reason to labor this point for we believe 
that this Court has specifically decided that under the cir¬ 
cumstances here present the United States is an indis¬ 
pensable party. In Osage Tribe v. Ickes, 45 F. Supp. 179, 
the tribe sought to restrain the Secretary of the Interior 
from paying out certain funds in accordance with the pro¬ 
visions of the Act of March 3, 1921, 41 Stat. 1249. Secre¬ 
tary Ickes moved to dismiss on the ground that the United 
States was “an indispensable party which has not con¬ 
sented to be sued, and which cannot be sued without its 
consent.” This Court “affirmed the order of the District 
Court” on its opinion (Osage Tribe v. Ickes, 77 U. S. App. 
D. C. 114, 133 F. 2d 47, certiorari denied 319 U. S. 750). 
The opinion of Associate Justice Miller for the court below 
says: 

The court heard argument upon all phases of the 
case; * * *. We have concluded, however, that the 
motion to dismiss is well founded and should be granted 
for the following reasons: 

The United States is an indispensable party to this 
suit. Plaintiffs’ position is that by virtue of the Act 
of 1906, the royalties were placed to their individual 
credit, not as trust funds, but as segregated, individual 
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property of the members of the Tribe; hence, that 
Congress lacked the power to confer upon the Secretary, 
authority to distribute any part of the funds to Osage 
County; consequently, that the Act of 1921 deprived 
them of property, in disregard of their vested rights. 
The Government contends that the United States is 
a trustee of the funds, with power to act with respect 
to them; consequently that it is interested, adversely 
to plaintiffs, and is an indispensable party to a suit 
involving the right to the fund in dispute. We see no 
escape from the logic of the Government’s contention. 
If the present case were to go to trial and judgment, 
and if in such a judgment plaintiffs’ contention should 
be maintained, it is obvious that the claim of the United 
States, that it is a trustee in possession, with power to 
act, would be decided against it, without an opportunity 
to be heard. 

As was said by the Supreme Court in Morrison v. 
Work, the claim of the United States is at least a sub¬ 
stantial one. No more is necessary for disposition 
of the motion to dismiss. The decision in the Morrison 
case is directly applicable and conclusive. 

Furthermore, it is well settled that actions which seek to 
require or control the disbursement of moneys from the 
Treasury are actions against the United States. Mine 
Safety Appliance Co. v. Knox, 59 F. Supp. 733 (aff’d 326 
U. S. 371); Moody v. Wickard, 78 U. S. App. D. C. 80, 136 
F. 2d 801, certiorari denied 320 U. S. 775. The case of 
Morrison v. Work, 266 U. S. 481, involved the administra¬ 
tion of Indian property, and the Court said (p. 485): 

It is admitted that, as regards tribal property subject 
to the control of the United States as guardian of In¬ 
dians, Congress may make such changes in the manage¬ 
ment and disposition as it deems necessary to promote 
their welfare. The United States is now exercising, 
under the claim that the property is tribal, the powers 
of a guardian and of a trustee in possession. Morri¬ 
son’s contention is that, by virtue of the Act of 1889, 
and the agreements made thereunder, the ceded lands 
ceased to be tribal property and the rights of the In¬ 
dians in the lands and in the fund to be formed became 
fixed as individual property. The Court of Appeals 
held this contention to be unfounded. We have no 
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occasion to determine whether it erred in so mling. 
The claim of the United States is, at least, a substan¬ 
tial one. To interfere with its management and disposi¬ 
tion of the lands or the funds by enjoining its officials, 
would interfere with the performance of governmental 
functions and vitally affect interests of the United 
States. It is, therefore, an indispensable party to this 
suit. It was not joined as defendant. Nor could it have 
been, as Congress has not consented that it be sued. The 
bill, so far as it complains of acts done pursuant to 
the later legislation, was properly dismissed for this 
reason, among others. 

In view of the statutes which continue the tribal trust in 
the minerals until 1983 in the Government, it seems clear 
that any attempt to change the disbursement of those 
funds to a person other than an enrolled member of the 
tribe or his heirs would be interference with the Govern¬ 
ments management of the tribal property. In such a case 
the United States as the trustee is an indispensable party 
and, and since it is not a party to this action—and cannot 
be made one—the district court was correct in dismissing 
the complaint. 

THE PETITION LACKS EQUITY 

In the Ickes case, 73 App. D. C. 141, 117 F. 2d 769, Mr. 
Chief Justice Groner said of the appellant’s attempt to 
secure enrollment by mandamus: 

But we do know from appellant’s complaint that the 
allotment of land and distribution of money was made 
in 1908, about thirty years before this action was begun, 
and was never challenged until the filing of this petition. 
At that time appellants are said to have been children 
of tender age, and even if we take this to mean that 
they were then under five years of age, which is un¬ 
likely more than ten years elapsed after they reached 
maturity before this proceeding was begun, and in the 
meantime the lands which had been divided among the 
members of the tribe, including appellants, have since, 
doubtless, passed through many hands. To grant the 
relief asked would create rights as of January 1, 1906, 
and whether this be followed by a redistribution of land 
or its equivalent out of tribal moneys, it would be 
justifiable only upon a positive showing that the Secre- 
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tary’s action in revising the roll was unmistakably 
wrong. Without allegation and proof that Bennie 
Strikeaxe was alive January 1,1906, we cannot go that 
far. Indeed, it seems to ns perfectly clear that if 
Strikeaxe had been alive January first and records 
were available to prove it, the experienced counsel ap¬ 
pearing in this case would have stated it as a fact in 
the petition and that the failure to do so can be ascribed 
only to one or the other of two facts—that Strikeaxe 
died prior to January first or that the question is 
undeterminable for the reason that there are no present 
records to fix the date of death. In such a case of 
doubt it would, we think, be improper to exercise the 
extraordinary powers of the court which, as we have 
many times said, should be done only where the case 
is clear and the reasons compelling. 

Similar sentiments were expressed by the Court of Ap¬ 
peals for the Eighth Circuit in the case of Lemieux v. 
United States , 15 F. 2d 518, wherein the court found “There 
is nothing about his claim, after the lapse of a period of 
some 35 years, which appeals to a court of equity .’’ 

And so it is in this case. Here, according to the com¬ 
plaint, appellant was born on January 27, 1906, and the 
complaint was filed on December 1, 1949, almost 43 years 
after the birth of the appellant. If appellant had a right 
to enrollment—and, therefore, had a right to participate 
in the distribution of the tribal property—surely a claim 
to that right should have been made before now, and surely, 
further, the appellant would have sought enrollment rather 
than try to secure the right to participate in this completely 
unorthodox manner. The appellant has failed to suggest 
to this court any reason for this delay. She should not 
now be permitted to recover in this proceeding. 



CONCLUSION 


For all of these reasons the appellee says that the appel¬ 
lant may not maintain this suit and the action of the court 
below should be affirmed. 


Respectfully submitted, 


November 1950. 


A. Devitt Vanech, 

Assistant Attorney General. 


Ralph A. Barney, 

Attorney, 

Department of Justice, 

• Washington, D. C . 
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Secretary of Interior that appellant was bom on 
January 27,1906, or during the period from January 
1, 1906, to July 1, 1907, enabling her to qualify as a 
member of the Osage tribe and thus entitled to bene¬ 
fits created under an Act of Congress. 2 

The failure to enroll appellant as a member of the 
tribe at a date six months after her birth as required 
by the Aqt of Congress is due to the omission, in¬ 
action, or neglect of the Secretary of Interior and his 
predecessors.2,13 

The Supreme Court, as well as this Court, provide 
a definition of sovereign immunity which would in¬ 
dicate that the test resides in whether the judgment 


would expend itself on the public treasury or domain 
or interfere with the public administration. 6 

Any judgment in this case would be met from 
properties and their proceeds acquired by the Osages 
by purchase with their own moneys. 8 

The Supreme Court of Oklahoma has held with 
respect to Osage funds that while the United States 
has certain supervisory controls, at no time has the 


government claimed any ownership of these funds 10 

The assertion that this is a suit against the United 
States rests on a distorted application of the doctrine 
that the government exercises a benevolent control 


over the Indian and his property. 12 

Conclusion. 13 


TABLE OF CASES AND AUTHORITIES 
Butterworth v. Hoe, 112 U. S. 50, 5 S. Ct. 25, 28 L. Ed. 


656 . 5 

Cales v. Smith, 180 Okla. 315. 10 

Dollar v. Land, 81 App. 28; 154 F. 2d 307 . 6 














11 


Index Continued. 


Page 

Dollar v. Land, 87 App. —; 184 F. 2d 245, and No. 

10875, January 31, 1951. 6 

Land v. Dollar, 330 U. S. 731, 91 L. Ed. 1209. 6 

Mine Safety Appliances Co. v. Forrestal, 326 TJ. S. p. 

374; 90 L. Ed. 144, 66 S. Ct. 219. 7 

Morrison v. Work, 266 U. S. 481, 69 L. Ed. 394. 12 

Osage Tribe v. Ickes, 45 F. Sup. 179, affirmed in 77 

U. S. App. 114, 133 F. 2d 47. 12 

Re New York, 256 U. S. 490, 500, 502 ; 65 L. Ed. 1057, 

1062, 1063; 41 S. Ct. 588. 7 

United States ex rel. Besaw v. Work, Secretary of In¬ 
terior, 55 App. 391, 6 F. 2d 694. 4 

United States ex rel, Jump et al. v. Ickes, 117 F. 2d 

769 . 3 

United States v. Kagama, 118 U. S. 375-384, 385; 30 
L. Ed 288 10 

United States v. Lee, 106 U. S. 196, 27 L. Ed. 182, 1 

S. Ct. 240 . 7,8 

34 Amer. Juris. Section 123. 9 

STATUTES 

Title 25, Section 161, Code of Laws of the United 
States of America . 11 















IN THE 


United 

Foe 


States Court of Appeals 

the District of Columbia Circuit. 


No. 10,758. 


United States of America ex eel. Irene Kohpay, 
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Oscar L. Chapman, Secretary of the Department of the 
Interior of the United States, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


REPLY BRIEF FOR APPELLANT. 


The brief of the appellee, Secretary of the Interior, rests 
on the propositions; first, that the appellant, Irene 
Kohpay, was not enrolled as a member of the Osage tribe; 
second, that the instant action is against the United States 
which has not consented to be sued; and third, that the 
action lacks equity. 
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The Secretary of the Interior does not question the fact 
that Irene Kohpay was bom on January 27, 1906, the ille¬ 
gitimate daughter of Harry Kohpay, an enrolled member 
of the Osage tribe (Appellee’s brief, p. 2). Next, the 
motion for summary judgment necessarily admits the 
allegations in the complaint as to the date of birth of the 
appellant and her parentage. In view of the concessions of 
the appellee as hereinbefore stated, there seems to be no 
question that the Secretary of the Interior now inferen- 
tially admits that the name of Irene Kohpay would have 
been included as a matter of right had application therefor 
been made before preparation of the rolL 

Hence, we have the Secretary of Interior denying 
Kohpay the rights to which she was entitled under the Act 
of Congress, June 28,1906, only on the ground that she was 
not enrolled. The Secretary would appear to ignore the 
outstanding fact that Irene Kohpay’s name was not en¬ 
rolled simply by reason of the failure of the Secretary and 
his predecessors in office to perform a plain, ministerial 
duty imposed under Act of Congress. The Secretary, in 
short, would shift the burden from a member of the Cabinet 
to a child who was only five months old at the time the Act 
was passed. 

The presence of a name on the roll is only prima facie 
evidence of rights accruing to an individual under the 1906 
Act. The enrollment itself is purely ministerial in char¬ 
acter, and the failure of the appellee to perform as he was 
required under the Act of Congress should not justify the 
deprivation from the appellant of the rights accorded her 
by Congress. The inaction or neglect of the Secretary of 
Interior is unimportant either with respect to affixing the 
name of the appellant to the roll or neglecting so to do. 
The composition of the roll was fixed by Congress. The 
Secretary either failed or neglected to carry out the legis¬ 
lative mandate and the courts now should act where he 
failed. 
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Congress specified that the roll should consist of those 
Osages in being of January 1,1906, and those children born 
to an Osage between January 1, 1906, and July 1, 1907. 
That left no discretion whatsoever either to the then Sec¬ 
retary of Interior or his successors in office. In view of 
the fact that Irene Kohpay’s birth within the allotted 
period is not questioned in the instant cause, the plain duty 
now exists to restore to her all those benefits denied her 
over a period of many years because of administrative 
inaction. To hold otherwise, and patricularly to hold that 
enrollment itself is a final test, would call for a judicial 
finding that neglect of the Secretary of the Interior is 
tantamount to a repeal of the applicable Act of Congress 
insofar as Irene Kohpay is concerned. 

The Secretary of the Interior appears to emphasize un¬ 
duly the fact that appellant in the instant action does not 
specifically at this time ask for enrollment. Appellant 
takes the view that this is inconsequential and that the 
prayer for general relief at the conclusion of the complaint 
will justify the courts in according to Irene Kohpay any 
and all relief consistent with the facts therein stated and 
with the laws of the United States. 

The appellee repeatedly relies on the case of United 
States ex rel. Jump et al. v. I ekes, 117 F. 2d 769. For the 
most part it is inapplicable because Bennie Strikeaxe, the 
ancestor in question, had died prior to January 1, 1906. 
However, the case does contain language which would 
appear to be particularly apt in connection with the instant 
case: 

“To grant the relief asked would create rights as 
of January 1, 1906, and whether this be followed by 
a redistribution of land or its equivalent out of tribal 
moneys, it would be justifiable only upon a positive 
showing that the Secretary’s action in revising the 
roll was unmistakably wrong.* Without allegation and 
proof that Bennie Strikeaxe was alive January 1, 1906 
we cannot go that far. Indeed, it seems to us perfectly 


* All emphasis appearing in this brief is supplied. 




4 


clear that if Strikeaxe had been alive January first 
and records were available to prove it, the experienced 
counsel appearing in this case would have stated it 
as a fact in the petition and that the failure to do so 
can be ascribed only to one or the other of two facts— 
that Strikeaxe died prior to January first or that the 
question is undeterminable for the reason that there 
are no present records to fix the date of death. In 
such a case of doubt it would, we think, be improper 
to exercise the extraordinary powers of the court 
which, as we have many times said, should be done 
only where the case is clear and the reasons com¬ 
pelling.” 

In view of the fact that Irene Kohpay was born on Jan¬ 
uary 27, 1906, or within the dates fixed by the applicable 
Act of June 28, 1906, it is important to note that the Act 
itself was declared by Congress “to be the roll of the said 
tribe and to constitute the legal membership thereof.’’ 
Here, appellant insists the “case is clear and the reasons 
compelling.” 

A case squarely in point was decided by this Court in 
1925: U. S. ex rel. Besaw v. Work, Secretary of Interior, 
55 App. 391, 6 F. 2d 694. It still remains unaltered and 
unmodified as the law of this jurisdiction with respect to 
the issue at bar. Besaw claimed to be a Menominee Indian 
of mixed blood, his mother being a member of that tribe and 
his father a white man. Besaw separated himself from the 
tribe, removed from the reservation, established civilized 
life, took an allotment, and became a citizen of the United 
States. Afterwards, a considerable sum of money accum¬ 
ulated from the sale of timber payable to the members of 
the tribe. Besaw was denied payment of his pro rata 
share and filed suit to recover it and was denied relief by 
the trial court. On appeal this court said: 

“This case was submitted to the court below on an 
agreed statement of facts, in which it is conceded that 
Besaw is a Menominee Indian in Wisconsin, and that 
the Secretary of the Interior determined to distribute 
the funds in per capita payments. These payments 
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have been made annually for some years past, but re¬ 
lator’s right to participate therein is denied. This, we 
think, disposes of the discretionary power vested in the 
Secretary by Congress. The administrative act im¬ 
posed upon him of distributing to those Menominee 
Indians entitled to participate in the distribution, is a 
matter of law for the court to determine. 

“Congress has designated the beneficiaries, leaving 
to the Secretary merely the identification of the per¬ 
sons who are Menominee Indians in Wisconsin, and the 
determination of the time and manner in which the 
distribution shall he made. In carrying out this duty 
the Secretary has designated relator as a Menominee 
Indian, and has set in motion the distribution of the 
proceeds, rejecting, however, relator’s claim to partici¬ 
pate in the distribution. The duty here imposed upon 
the Secretary is purely a ministerial one, for the bene¬ 
fit of private persons, and is therefore enforceable by 
judicial process. Butterworth v. Hoe, 112 U.S. 50, 5 

S. Ct. 25, 28 L. Ed. 656. 

• # • 

“The question, then, presented for our determina¬ 
tion, is whether or not, under the various acts of Con¬ 
gress defining the rights of Indians in general, relator 
is still a member of the Menominee Tribe of Indians 
in Wisconsin. • * * 

“Confusion seems to have arisen through failure to 
distinguish between membership in an Indian tribe 
and the mere severance of tribal relations. The break¬ 
ing or severance of tribal relations occurs where a mem¬ 
ber of the tribe abandons the tribal life, removes from 
the tribal habitation, and by marriage, exercise of the 
homestead right, or otherwise, establishes a residence 
elsewhere and adopts the habits and customs of civiliz¬ 
ed life. But membership in an Indian tribe is based 
upon the firm foundation of right by blood inherited 
from Indian ancestry. 

“Nor is the test one of citzenship. In the absence of 
a treaty or an act of Congress conferring the right, an 
Indian, regardless of the place of residence or habit 
of living, could not become a citizen of the United 
States. But the act of 1887, conferring citizenship 
upon Indians, who already had, or who would in the 
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future, abandon tribal life and adopt the habits and 
customs of civilized life, expressly reserved to such 
Indians all their rights in tribal property held in com¬ 
mon for the benefit of the membership of the tribe. 
Hence, the mere transfer of citizenship is not impor¬ 
tant, so far as the question of the rights in tribal prop¬ 
erty is concerned. 

“It follows that relator, Besaw, born of a marriage 
between a white man and an Indian woman by blood, 
and who was so recognized by the tribe at the time of 
her death, is entitled to all the rights and privileges in 
the property of the tribe to which his mother belonged 
as any other member of the tribe, regardless of where 
or how long he may have maintained his habitation 
elsewhere than on the reservation or among the In¬ 
dians. The test is a simple one: Was his mother at 
the time of her death a recognized member of the Me¬ 
nominee Indian Tribe in Wisconsin? This is not ex¬ 
pressly denied by the agreed statement of facts. Her 
membership by birth and at the time of her marriage 
is conceded. It is incumbent, therefore, upon one de¬ 
nying the right of relator to participate in the tribal 
property, to establish by convincing proof the fact that 
the mother at the time of her death was not a recog¬ 
nized member of the tribe. This proof the record fails 
to disclose, leaving relator’s case in the eyes of the 
law complete. 

“The judgment is reversed, with costs, and the cause 
is remanded for further proceedings, not inconsistent 
with this opinion.” 

n. 

The second defense of the Secretary is that this is a suit 
as against the United States which has not consented to be 
sued. Much elucidation with respect to the doctrine of sov¬ 
ereign immunity has been provided in the Dollar case which 
has been before this court on three occasions and before 
the United States Supreme Court once. Dollar v. Land, 81 
App. 28; 154 F. 2d 307; Land v. Dollar, 330 U.S. 731, 91 L. 
Ed. 1209; Dollar v. Land, 87 App.—184 F. 2d 245, and No. 
10875, January 31, 1951. The Supreme Court said: 
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“But the rule is based on practical considerations 
reflected in the policy which forbids suits against the 
sovereign without its consent. The ‘essential nature 
and effect of the proceeding’ may be such as to make 
plain that the judgment sought would expend itself on 
the public treasury or domain, or interfere with the 
public administration. Re New York, 256 U.S. 490, 
500, 502; 65 L. Ed. 1057, 1062, 1063 ; 41 S. Ct. 588. If 
so, the suit is one against the sovereign. Mine Safety 
Appliances Co. v. Forrestal, supra (326 US p. 374; 90 
L. Ed. 144, 66 S. Ct. 219). But public officials may be¬ 
come tort-feasors by exceeding the limits of their au¬ 
thority. And where they unlawfully seize or hold a 
citizen’s realty or chattels, recoverable by appropri¬ 
ate action at law or in equity, he is not relegated to the 
Court of Claims to recover a money judgment. The 
dominant interest of the sovereign is then on the side 
of the victim who may bring his possessory action to 
reclaim that which is wrongfully withheld. 

“It is in the latter category that the pleadings have 
cast this case. That is to say, if the allegations of the 
petition are true, the shares of stock never were prop¬ 
erty of the United States and are being wrongfully 
withheld by petitioners who acted in excess of their 
authority as public officers. If ownership of the shares 
is in the United States, suit to recover them would of 
course be a suit against the United States. But if it is 
decided on the merits either that the contract was ille¬ 
gal or that respondents are pledgors, they are entitled 
to possession of the shares as against petitioners, 
though, as we have said, the judgment would not be res 
judicata as against the United States. See United 
States v. Lee, supra (106 U. S. p. 222, 27 L. Ed. 182, 
1 S. Ct. 240).” 

On January 31st of this year this Court in the Dollar 
case said: 

“The question there was how the court should pro¬ 
ceed when confronted with a claim by private persons 
for the delivery to them of property which Govern¬ 
ment agents claim to hold on behalf of the United 
States. The issue as to whether the United States is 
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a necessary party to such an action depends upon 
whether the United States in fact owns the property. 
Therefore, the question of jurisdiction depends upon 
the merits. The Supreme Court held that in order to 
determine jurisdiction the court must determine the 
merits to that extent. The Court discussed the Lee 
case (United States v. Lee, 106 U.S. 196, 27 L. Ed. 171, 
1 S. Ct. 2401882) and pointed out that while an adjudi¬ 
cation to which the United States is not a party cannot 
be res judicata against the United States ‘the courts 
have jurisdiction to resolve the controversy between 
those who claim possession.’’ 

In. one succinct paragraph the Court prescribed the dis¬ 
position of the case then before it and now before us. It 
said: (Quoting from U. S. Supreme Court hereinbefore set 
forth) 

“The result,” continued this Court on January 31, 
1951, “which is inescapable from the very nature of 
the controversy, is paradoxical. In an action between 
a private individual and a public official, the Court 
decides that the United States has no interest in the 
property involved and so the action will lie, but the 
ensuing judgment is effective only as to the parties 

, before the court and is not res judicata against the 
United States, not a party.” 

In view of the foregoing it would appear to be that the 
test is to be resolved on the basis of whether the judgment 
sought would expend itself on the public treasury or do¬ 
main or interfere with the public administration. 

Obviously, the judgment sought here would not expend 
itself upon the public treasury because the lands in ques¬ 
tion and the proceeds therefrom in the form of royalties 
from oil and gas leases are derived from tracts purchased 
by the Osages with their own money and the lands then 
changed from communal to individual property of the mem¬ 
bers of the tribe under the Act of June 28, 1906. 

The judgment sought will not expend itself upon the pub¬ 
lic domain for the reason that the lands in question are not 
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part of the public domain and were acquired by the Osages 
by purchase with use of their own funds. 

That the judgment sought will not interfere with public 
administration is best illustrated by the fact that the judg¬ 
ment will carry out only a course of conduct specified by 
act of Congress, and instead of interfering with public ad¬ 
ministration will see to it that administrative officials are 
required to carry out the mandate imposed by the legisla¬ 
ture. 

The doctrine of sovereign immunity is suffering gradual 
emasculation. Probably the general concept suffered its 
greatest blow when Congress enacted the Federal Tort 
Claims Act. This made it possible for the citizen to sue 
the federal government for certain transgressions sound¬ 
ing in tort. In all, the doctrine reposing on the belief that 
the sovereign can do no wrong will be viewed in time by the 
courts as it should be—simply a relic of royalty inconsistent 
with our republican institutions. 

While the defense of sovereign immunity frequently has 
been invoked in actions for mandatory relief against Cab¬ 
inet officers of the United States, it appears clear that such 
defense is not available when the judgment sought simply 
requires performance of a plain, ministerial duty imposed 
by law. As stated in 34 Amer. Juris., Section 123: 

“If the mandamus proceeding in which the state’s 
officers, or boards are made respondents cannot subject 
the state to the payment of money or result in any 
diminution of its sovereignty, it is not a proceeding 
against the state, as where all that can possibly flow 
from the judgment in mandamus is that the public offi¬ 
cial or official board will be required to refund or re¬ 
lease money or property wrongfully detained from the 
relator. ’ ’ 

The defense of the Secretary that the present action is 
one as against the United States which has not consented 
to be sued presents a rather peculiar anomaly. The posi¬ 
tion of the United States in the picture proceeds from the 
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commendable zeal of the government in safeguarding the 
interests of the Indian as a ward of the nation. It appears 
somewhat incongruous that the United States now would 
utilize its power thus asserted in an attempt to frustrate 
the claims of one of Indian blood to rights and benefits con¬ 
ferred upon her by an Act of Congress. 

The United States has no interest or ownership in any 
of the lands or funds of the Osage Indians for the allot¬ 
ment and division of which the Act of June 28, 1906, pro¬ 
vides; moreover, the United States has never claimed or 
asserted any such interest or ownership. On the contrary, 
in the supervision and management of Osage property both 
in Oklahoma and Kansas, the United States has always and 
invariably paid or credited to the Osage Indians all income 
therefrom and all proceeds of sale thereof after charging 
out the expense of supervision and management including 
the expense of maintaining the Osage Indian Agency. In 
this connection the Supreme Court of Oklahoma in Coles 
v. Smith, 180 Okla. 315, an Osage Indian estate case, inter 
alia, said: 

“To be sure the government of the United States, in 
its zeal to safeguard the interests of the Indian, exer¬ 
cised certain supervisory control over his estate, but 
at no time has the government claimed any right to or 
ownership in these funds except insofar as it may be 
necessary to properly safeguard them. ,, 

The attitude of the United States with respect to the 
Indian is best expressed by the United States Supreme 
Court in U. S. v. Kagcma, 118 U.S. 375-384, 385; 30 L. Ed. 
228: 

“The Indian Tribes are the wards of the Nation. 
They are communities dependent on the United States; 
dependent largely for their daily food; dependent for 
their political rights. They owe no allegiance to the 
States and receive from them no protection. Because 
of the local ill-feeling, the people of the States where 
they are found are often their deadliest enemies. From 
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their very weakness and helplessness, so largely due 
to the course of dealing of the Federal Government 
with them and the treaties in which it has been prom¬ 
ised, there arises the duty of protection, and with it the 
power. This has always been recognized by the Exec¬ 
utive and by Congress, and by this court whenever the 
question has arisen. * * * 

“The power of the General Government over these 
remnants of a race once powerful, now weak and di¬ 
minished in numbers, is necessary to their protection, 
as well as to the safety of those among whom they 
dwell. It must exist in that Government, because it 
never has existed anywhere else, because the theater 
of its exercise is within the geographical limits of the 
United States, because it has never been denied, and 
because it alone can enforce its laws on all the Tribes. 

The rights of the Osages became fixed under the 1906 
Act and supplementary legislation. Placing the accumu¬ 
lated funds in the Treasury simply amounted to a utiliza¬ 
tion of that government agency as a depositary so that 
funds therefrom might be disbursed under the watchful 
eye of the government and in accordance with specifica¬ 
tions of Congress. Obviously, no property right in the 
United States was thus created. The Court below decided 
this case adversely to the claimant on the erroneous ground 
that any judgment in favor of plaintiff would require ap¬ 
propriation by the Congress of the United States, and 
hence constituted a suit as against the government. Ap¬ 
parently that theory of the case has been abandoned by the 
appellee in this Court. At least it is not urged in his brief. 
Further, it abundantly appears elsewhere in these briefs 
that sufficient funds are at hand or will be forthcoming to 
take care of any judgment in the claimant’s favor. Also, a 
federal statute would appear to dispense with the necessity 
of appropriation in cases of Indian moneys held in the 
treasury. 

Title 25, Section 161 of the Code of Laws of the United 
States of America, in force December 6, 1926, provides: 
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“161. Deposit in Treasury of trust funds. —The Sec¬ 
retary of the Interior is authorized to deposit, in the 
Treasury of the United States, any and all sums held 
by him on April 1, 1880, or which may be received by 
him, as Secretary of the Interior and trustee of various 
Indian tribes, on account of the redemption of United 
States bonds, or other stocks and securities belonging 
to the Indian trust fund, and all sums received on ac¬ 
count of sales of Indian trust lands, and the sales of 
stocks lately purchased for temporary investment, 
whenever he is of the opinion that the best interests 
of the Indians will be promoted by such deposits, in 
lieu of investments; and the United States shall pay 
interest semiannually, from the date of deposit of any 
and all such sums in the United States Treasury, at the 
rate per annum stipulated by treaties or prescribed 
by law, and such payments shall be made in the usual 
manner, as each may become due, without further ap¬ 
propriation by Congress. (April 1,1880, c. 41, 21 Stat. 
70)” 

Appellee relies on Osage Tribe v. Ickes, 45 F. Sup. 179, 
affirmed in 77 U.S. App. 114, 133 F. 2d 47. However, in 
considering whether this was a suit against the United 
States, it is most important to note that the object of the 
suit was to restrain the Secretary of Interior from paying 
out certain funds for Osage county improvements in ac¬ 
cordance with the provisions of the Act of March 3, 1921, 
41 Stat. 1249, on the ground that said Act was unconstitu¬ 
tional. Morrison v. Work, 266 U.S. 481, 69 L. Ed. 394, is 
likewise relied upon by the appellee in support of his asser¬ 
tion that the suit was against the United States. However, 
a careful reading of that case will reveal that the Chippewa 
Indians of Minnesota ceded to the United States their title 
in virtually all lands constituting their reservation in that 
state. The ceded lands were to be surveyed and sold and the 
proceeds to be held by the Treasury for 50 years. After 
that time the fund was to be divided into equal shares and 
paid to the Indians then entitled thereto. As the time of 


the filing of the action in that case the plaintiff had no then 
ascertainable interest that would support his action. 


Finally, the appellee asserts that the claimant’s petition 
lacks equity, suggesting the long period that had elapsed 
between her birth and her assertion of the instant claim. 
However, he ignores the fact that the burden was imposed 
by Act of Congress on the then Secretary and not on the 
claimant. 

The Act of June 28, 1906, supra, was “for the division 
of the land and funds of the Osage Indians in Oklahoma 
Territory. ’ ’ Section 2 provided that the land belonging to 
the Osages shall be divided among the members giving to 
each “his or her fair share in acres”; and that each mem¬ 
ber shall be permitted to select a first, second, and third 
selection of 160 acres, the balance to be divided among the 
members by an allotting commission. The latter part of 
the first subdivision of said Section 2 provides: 

“That all said first selections for minors shall be 
made by the United States Indian agent for the Osages, 
subject to the approval of the Secretary of the In¬ 
terior.” 

The second and third selections were to be made in the 
same manner as the first. The latter part of the first sub¬ 
division of said Section 2 further provides: 

“That all children bom to members of said tribe 
between January 1,1906, and the first day of January, 
nineteen hundred and seven, shall have their selections 
made for them within six months after approval of this 
act, or within six months after their respective births.” 

Appellant was bom on January 27, 1906, which required 
her first selection to be made within six months after her 
birth. The appellee seeks to place the burden upon the then 
infant to make application and be enrolled as a member of 
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the Osage Tribe of Indians in order to receive her pro rata 
share of the lands and a distribution of her share of the 
funds and income from communal or tribal property. 
However, Congress placed that burden on the Secretary of 
the Interior, and his subordinates, for whom he was re¬ 
sponsible and required him to divide the property of the 
Osages among the members. To do so, the Secretary was 
bound to ascertain what children were bora into the tribe 
between January 1, 1906, and July 1, 1907, and thus to be 
included in the division under the provisions of the allot¬ 
ment act. 


CONCLUSION. 


On the basis of the foregoing it is respectfuly urged that 
'the judgment of the trial court should be reversed. 



Neil Burkinshaw, 

H. P. White and 
Paul A. Comstock, 
Attorneys for AppeUami. 
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